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Editor’s Preface 


The writings collected in this volume document the re- 
sponses of one of the major social and political thinkers 
of our time to what are likely to be regarded by future 
generations as important events in world history. Since 
the early 1990s, when the end of the Cold War inaugu- 
rated dramatic changes in the international political land- 
scape, Jtirgen Habermas has produced important 
theoretical writings and numerous essays, and conducted 
interviews, devoted to global political issues. The underly- 
ing themes and concerns of these writings have remained 
consistent, even as Habermas has refined his ideas con- 
cerning law and politics above the national level and has 
responded to new political developments. His central 
theoretical preoccupation has been the articulation of a 
model of democratic politics beyond the nation-state that 
is capable of meeting the challenges of the “postnational 
constellation.” In this connection, he has repeatedly dis- 
cussed the process of European unification as a potential 
model for the transition from international law to cosmo- 
politan society which he advocates. 

Habermas presents his approach to international law 
and politics as a critical appropriation of Kant’s idea of 
a “cosmopolitan condition,” to which the closing essay 
of this volume represents a further major contribution. 
This essay was also written as a direct response to the 
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events — in particular, the policies pursued by the US 
government since September 11, 2001 — which have led 
to a damaging split within the West over the future direc- 
tion and goals of global political governance. The remain- 
ing essays and interviews document Habermas’s responses 
to these events as they occurred and thus set the political 
stage for the theoretical project developed systematically 
in the closing essay. 

In what follows, I will offer some remarks on the 
theoretical and practical motivations of Habermas’s cos- 
mopolitan project as set forth in the closing essay. I 
will then show how they are reflected in some of the 
principal themes of the remaining essays and interviews 
and conclude with some observations on the role of the 
public intellectual as exemplified by the writings in this 
volume. 


In the essay “Does the Constitutionalization of Interna- 
tional Law Still Have a Chance?” Habermas argues that 
the continuation of the Kantian cosmopolitan project 
under current global conditions should take the form of 
a constitutionalization of international law. Kant’s idea of 
a “cosmopolitan condition” must be freed from the his- 
torical and — as Habermas here emphasizes — conceptual 
ballast with which it is weighed down in Kant’s own 
writings. Kant envisaged the creation of a cosmopolitan 
political order that would ultimately unite all human 
beings into a republican state of world citizens. He argued 
that this future “cosmopolitan condition” was a necessary 
complement to the republican national states then in 
their infancy and to the established international system 
of sovereign states if an enduring condition of world peace 
was to be achieved in an increasingly interconnected 
world. Although Habermas embraces the normative 
thrust of Kant’s cosmopolitan vision — and, in particular, 
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the central role it accords law — he now argues that its 
major weakness, and the reason for the apparent incon- 
sistencies in Kant’s treatment, is a conceptual one.’ Kant 
failed to conceptualize the cosmopolitan condition in 
sufficiently abstract terms because he took the French 
Revolution as his model for understanding what was 
required to pacify international and global relations. 
Applying the social contract idea directly to relations 
between states, Kant concluded that the transition from 
an international to a cosmopolitan condition would re- 
quire the creation of a single world republic enjoying a 
monopoly of coercive state authority.” 

Habermas believes that Kantian cosmopolitanism can 
be liberated from these conceptual fetters by conceiving 
sovereignty in procedural rather than substantive terms 
and by rethinking the problem of the transition from 
an international to a cosmopolitan political order. On 
Habermas’s communicative conception of reason, the 
validity of moral and political norms is tied to public 
procedures of communication that demand openness to 
the viewpoints and experiences of others and a willing- 
ness to reach agreements with them on shared interpreta- 
tions of principles to regulate social interaction. The 
corresponding deliberative conception of democracy inter- 
prets the individual liberties and political participation 
rights enshrined in modern constitutions as guidelines for 
constructing legislative, executive, and judicial institu- 
tions in which the enactment, application, and interpre- 
tation of law is exposed to discursive examination and 
public scrutiny. Sovereignty thereby acquires a procedural 
meaning in the sense that the legitimacy of government 
at all levels (municipal, national, and supranational) 
becomes a function of how legal norms are legitimated 
through discursive procedures that must themselves be 
legally enabled or institutionalized.? 

On this deliberative understanding of democracy, the 
constitution becomes an ongoing project in which the 
constitutional basic rights are implemented over time in 
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legislative and adjudicative institutions which are, in turn, 
organized as deliberative procedures and are exposed to 
critical public scrutiny. The key question in the present 
context is how this model can be applied to political rela- 
tions above the level of the state. Here Habermas departs 
from Kant in arguing that there is an important disanalogy 
between the problem of founding a democratic constitu- 
tional state and that of founding a cosmopolitan constitu- 
tional order that precludes a strictly parallel application 
of the idea of a social contract at both levels. Whereas the 
former problem required that untamed political power be 
brought under a rule of law by creating a sovereign con- 
stitutional authority, a rule of law already exists at the 
international level in the form of the “proto-constitution” 
composed of the legal instruments and institutions of 
international law. At this level, the challenge is to 
construct corresponding political institutions to lend the 
principles of this proto-constitution force in the face 
of urgent global political challenges. The cosmopolitan 
project, therefore, is not a straightforward continuation of 
the development of the constitutional state at the global 
level, as Kant assumed, and hence it does not imply the 
creation of a world state that would supersede existing 
states. 

Of course, this conceptual argument only begins to 
answer the question of the viability, and hence the rele- 
vance, of Habermas’s project of constitutionalizing 
international law under current global conditions. The 
theoretical and practical challenges it faces are formidable. 
If it is to be taken seriously, it must offer a plausible 
account of the scope and competences of the suprana- 
tional governance institutions it advocates, how they can 
coexist with constitutional states and international alli- 
ances, and, importantly, how they can acquire discursive 
democratic legitimacy. Writing as a philosopher and social 
theorist, Habermas does not attempt to provide an empir- 
ical analysis of current global trends on which plausible 
conjectures concerning future developments could be 
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based. His aim is rather to lend sufficient concrete sub- 
stance to the cosmopolitan model that it can be seen as a 
plausible alternative to the major competing approaches. 
His justification strategy in chapter 8 is, broadly speaking, 
twofold: having staked out the conceptual parameters of 
the project of the constitutionalization of international 
law, he offers, on the one hand, a rough outline of the 
institutional architecture of a possible corresponding 
future global political order and, on the other, a defense 
of its normative substance against the main competing 
models. 

The institutional architecture favored by Habermas 
would combine an empowered United Nations responsi- 
ble for securing peace and promoting human rights at 
the supranational level with governance institutions based 
on cooperation among the major world powers to address 
urgent problems of regional and global concern at the 
transnational level. The result would be what he calls a 
“global domestic politics without a world government.” 
Since this multilevel framework would not imply the 
existence of a single world government, its viability is 
not contingent on the world’s population forming a single 
global demos with a shared political culture. But how then 
could the laws and policies of this global political order 
acquire discursive legitimacy? On the model Habermas 
proposes, national public spheres would remain the pri- 
mary sites of democratic legitimation, and democratically 
elected national governments — and possibly delegates to 
a global parliament — would function as the main conduits 
of legitimation from their populations to the transnational 
and supranational institutions. Democratic legitimation 
above the national level would be the indirect product 
of a plurality of decentered discourses taking place in a 
variety of national and regional public spheres. Their 
summation would be an effective global public opinion 
informed by transnational media and mobilized by inter- 
national non-governmental organizations that would 
find expression on suitable occasions in worldwide 
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demonstrations (of which the mass protests against the 
American and British invasion of Iraq on February 15, 
2003 may be the harbingers). 

As regards the second strand of justification — the 
defense of the cosmopolitan project against the principal 
competing models — Habermas develops a complex his- 
torical-reconstructive argument designed to show that the 
constitutionalization of international law represents 
the logical continuation of a development extending over 
the past two centuries. The evolution of international law 
during the twentieth century, whose three main junctures 
were the founding of the League of Nations following 
World War I, the passage of the UN Charter after World 
War II, and the revitalization of the UN following the 
end of the Cold War, demonstrates that the transition 
from international law to a cosmopolitan constitution has 
acquired an independent historical momentum, notwith- 
standing the setbacks it suffered at each stage. The pro- 
hibition of war inspired by the devastating trench warfare 
of World War I represented a quantum leap in the devel- 
opment of international law and put the Kantian cosmo- 
politan project on the international political agenda for 
the first time. However, the weak institutional framework 
of the League of Nations, as a voluntary alliance of states 
lacking effective supranational institutions to codify and 
enforce the prohibition on wars of aggression, made it 
incapable of containing the aggressions unleashed by the 
rise of fascism. The legal and institutional innovations that 
emerged in response to the mass crimes of World War II 
went much farther in this respect. Even though the UN 
Charter was not intended to be a constitution for inter- 
national relations, its major innovations lent it the prima 
facie features of a constitution. And although the stale- 
mate imposed by the superpower rivalry during the Cold 
War meant that these innovations remained relatively 
ineffectual for many decades, their validity was never seri- 
ously questioned and they exercised a steady influence on 
ideas and mentalities. 
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The stagnation of the Cold War period marked the 
heyday of the classical competitor to the cosmopolitan 
project, namely, the “realist” view that international rela- 
tions involve power struggles between states to which the 
moral ideas underlying the cosmopolitan project have no 
application. Although this amoral view of international 
relations derived much of its theoretical appeal from the 
transitory historical constellation of the Cold War, it con- 
tinues to influence neoliberal models of international 
order that appeal to supposedly self-regulating global 
markets and it finds support in the recent interest in the 
ideas of the fascist constitutional theorist Carl Schmitt. 
Those suspicious of the active role that a reformed world 
organization would play as the supranational guarantor of 
peace and human rights may be sympathetic to Schmitt’s 
hyperbolic argument that military actions undertaken on 
“humanitarian” grounds are merely masks for barbarism 
because the moralization of war implies a demonization 
of one’s enemies as “evil” that tends to escalate hostilities 
into total war. However, against this and related “realist” 
critiques of a “moralization” of international relations, 
Habermas emphasizes that his project implies a juridifica- 
tion rather than a moralization of global peacekeeping 
operations. Humanitarian interventions would acquire 
the status of police operations and those accused of war 
crimes would not be stigmatized as morally evil but would 
enjoy the safeguards of due process accorded to defen- 
dants in normal criminal proceedings.‘ 

Habermas’s principal concern, however, is a new chal- 
lenge to the cosmopolitan project as advanced once again 
by a revitalized United Nations during the 1990s (i-e., the 
third major juncture in the evolution of international law 
on Habermas’s reconstruction). In question is the hege- 
monic liberal image of international order which would 
replace the commitment to an international rule of law 
with the “ethos” or moral values of a superpower, the 
United States, which uses its overwhelming military 
force unilaterally to impose democracy and human rights, 
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as it interprets them, on “rogue states” and unstable 
global regions. Rather than engage in polemics concerning 
the true motives of the Bush administration, Habermas 
takes the neoconservative program at face value and 
argues that even a genuinely benevolent global hegemon 
committed to promoting human rights and democracy 
could not be certain that it was really acting in the inter- 
ests of those it claimed to be protecting. In a globalized 
world that is too complex to be governed from a center, 
only deliberative decision-making procedures involving 
representatives of all of the populations concerned could 
produce the level of moral certainty required to justify 
military interventions to promote democracy and human 
rights (the only permissible exception being emergency 
interventions to prevent gross violations of human 
rights). 

At the same time, Habermas rejects the revisionist 
reading of US foreign policy that argues that US advocacy 
of democracy and human rights was always a mask for the 
pursuit of national interests. On this “cynical” reading, the 
neoconservative orientation of the Bush administration 
would be merely a continuation of the main tradition in 
US foreign policy, whereas Habermas insists that it rep- 
resents a revolutionary break with the dominant — though 
not, of course, the only — American tradition in inter- 
national relations. The merits of Habermas’s historical- 
reconstructive approach become particularly apparent as 
an antidote to this facile cynicism. From the presidency 
of Woodrow Wilson until the end of the twentieth century, 
he argues, US leaders, jurists, and political theorists were 
consistently at the forefront of initiatives to expand the 
legal and institutional foundations of the international 
political order. Accordingly, the policies of the Bush 
administration are not a logical continuation of the domi- 
nant strain in US foreign policy, but a fateful, revolution- 
ary break with its better traditions. Moreover, it is 
imperative that future US administrations return to these 
traditions if progress toward the constitutionalization of 


XIV 


EDITOR’S PREFACE 


international law is to be resumed. In the remaining essays 
and interviews in this volume, Habermas is unsparing 
in his criticisms of the divisive maneuvers of the Bush 
administration in pushing ahead with its divisive program 
both domestically and internationally. 


The remainder of the volume provides numerous insights 
into the theoretical and practical motivations of 
Habermas’s cosmopolitan project, of which just a few 
salient themes can be mentioned here. In addition to 
clarifying his positions on such important issues as 
terrorism, fundamentalism, tolerance, and the current 
international political system, in the opening interview 
(pp. 15ff.) Habermas provides a forceful defense of one 
of his deepest theoretical commitments, namely, that the 
rationality intrinsic to communication can foster norma- 
tive consensus across cultures. Against deconstructionist 
skepticism concerning the possibility of transcultural 
understanding in general, he appeals to the hermeneutic 
and pragmatist insight that the idea of self-enclosed uni- 
verses of meaning in which we are trapped is conceptually 
incoherent. Instead, the resources on which we unavoid- 
ably draw in everyday communication — for example, the 
structure of personal pronouns which compels us to adopt 
the perspective of our interlocutors in dialogue — also 
facilitate communication and understanding across 
cultural boundaries, at least in principle. Nevertheless, 
Habermas recognizes that communicative processes alone 
are powerless to overcome mutual distrust and incompre- 
hension unless the material preconditions for mutual 
respect between cultures and global regions are realized. 
In view of its colonial past, therefore, the onus is on the 
West to examine its own political culture and to cooper- 
ate in overcoming the devastating global inequalities 
created by unfettered capitalism. 
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One issue that crops up repeatedly in these essays 
and interviews poses a particularly telling challenge for 
Habermas’s cosmopolitan model. This is the apparent 
inconsistency between his positions on the NATO inter- 
vention in Kosovo in April 1999 and the US invasion of 
Iraq in March 2003, for which he has come in for sharp 
criticism. Habermas defended the NATO intervention on 
the grounds that it marked an important advance over the 
primacy accorded state sovereignty in classical interna- 
tional law. Because it was justified by the urgent need to 
protect the human rights of the Kosovo Albanians threat- 
ened with ethnic cleansing, the intervention could be 
interpreted as promoting the constitutionalization of inter- 
national law.’ By contrast, he criticized the invasion 
of Iraq as a revolutionary break with international law, 
even though it was also defended by appeals to human 
rights and the promotion of democracy in Iraq and the 
Middle East. These contrasting positions follow from a 
context-sensitive application of the cosmopolitan frame- 
work to the two cases. Although neither military opera- 
tion had the authorization of the Security Council required 
by international law, the Kosovo intervention was justified 
by the obligation on all states in international law to 
prevent gross violations of human rights and by the fact 
that it was undertaken by an alliance of unquestionably 
liberal democratic states. The Iraq invasion, by contrast, 
was not required to prevent an imminent military threat 
or gross violation of human rights by the Iraqi govern- 
ment; moreover, the coalition assembled by the United 
States was clearly an ad hoc hegemonic construction that 
includes states with poor democratic and human rights 
credentials. 

Habermas’s core criticism of the Bush administration’s 
“revolutionary” policy shift, therefore, concerns its unilat- 
eralism, its insistence on hegemonically pursuing national 
interests, by military force if necessary, in the name of 
one-sided interpretations of supposedly universal values 
such as “human rights” and “democracy.” This policy 
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assigns “allies” a subordinate role and treats international 
law as a mere reflection of relations of power. The contrast 
posed by the Habermasian project of constitutionalizing 
international law could hardly be starker. It regards inter- 
national law as the medium in which relations between 
major powers and global regions can be integrated into a 
system of cooperative and deliberative institutions that 
would compel all sides to open their interpretations of 
human rights and democracy to criticism in a cooperative 
search for consensual legal norms to be backed up with 
credible sanctions. 

However, the contrast between the Kosovo interven- 
tion and the Iraq invasion also reveals an important his- 
torical irony to which Habermas alludes on a number of 
occasions, namely, that the justifications of the various 
NATO allies for their participation in the Kosovo inter- 
vention already exhibited a significant divergence in nor- 
mative outlook which the subsequent invasion of Iraq 
sharpened into a full-scale rift. Whereas the continental 
European countries regarded the intervention as a regret- 
table expedient to bridge the gap between legitimacy and 
effectiveness in the international law, though one that 
would ultimately promote the transition from interna- 
tional law to a cosmopolitan society, the Americans and 
the British saw it as a matter of imposing their liberal 
political system internationally. Moreover, the fact that 
the Americans could count on at least the verbal support 
of other European heads of government for their unilat- 
eral campaign in Iraq shows that the fatal fault line along 
which the policies of the Bush administration have split 
the West also marks an internal division within the 
European Union itself. 

This brings us, finally, to one of the persistent themes 
of Habermas’s recent political writings, the process of 
European unification. The essays and interviews collected 
here attest to the fact that, for Habermas, the European 
Union currently represents the crucible within which the 
key experiments in cosmopolitanism are being conducted. 
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His contributions to European political debates are 
shaped by his understanding of the challenges posed by 
economic, social, and cultural globalization for the estab- 
lished European democracies. Economic globalization, 
in particular, is inexorably undermining the ability of 
individual nation-states to regulate their own economies 
through national policy mechanisms. A major conse- 
quence is their increasing inability to extract the tax 
revenue needed to sustain social welfare programs and a 
looming crisis of legitimacy, which depends, among other 
things, on the role of the welfare state in cushioning the 
deleterious social effects of unfettered capitalism. Nation- 
states cannot meet the challenges of this emerging “post- 
national constellation” alone; in the long run they have no 
alternative but to unite into transnational and suprana- 
tional associations and to cooperate in constructing a 
cosmopolitan political order.® 

It is against this background that Habermas’s harshly 
critical commentaries on the faltering process of political 
unification within the expanding European Union must 
be understood. Although the process of European integra- 
tion has the potential to serve as a model for progress 
towards a “cosmopolitan condition,” the European Union 
is riven by internal divisions related to those which have 
split the West over the future direction of global political 
governance. Those countries whose history and political 
traditions make their political elites more sympathetic to 
the Anglo-American model of liberal democracy — in par- 
ticular, Great Britain and the Scandinavian countries — 
tend to favor a model of European integration based on 
economic liberalization. They accordingly seek to limit 
the competences of European institutions and agencies 
to matters of market regulation and jealously defend the 
sovereignty of member states in such sensitive areas as 
social, defense, and foreign policy. By contrast, the vision 
of a united Europe shared by the Western European 
founding countries — France, Germany, Italy, and the 
Benelux countries — remains deeply influenced by the 
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ideals of the post-war generation, which regarded a future 
united Europe as necessary to overcome the disastrous 
historical antagonisms between the European states.’ The 
festering conflict between these opposing visions reached 
new heights in the recent controversy over a constitution 
for the EU that is urgently needed to cope with the 
problems of governing a Union whose enlargement is 
aggravating the already acute “democratic deficit” of the 
EU institutions.® 

Among Habermas’s most important contributions to 
European debates are those that focus on the precondi- 
tions of democracy at the European level and of a corre- 
sponding European political identity and culture.° Against 
those who claim that there cannot be a European democ- 
racy because there is no European demos that could func- 
tion as the subject of popular sovereignty, he argues that 
a shared political identity is not a prior condition of demo- 
cratic legitimation, but is constituted through the process 
of translating constitutional basic rights into law within 
an enfolding constitutional project. Such a project is viable 
provided that the populations concerned share sufficient 
commonalities to foster the solidarity required to support 
mutual sacrifices. On the deliberative understanding of 
democracy, a procedurally generated “constitutional patri- 
otism” replaces the idea of a shared descent and culture 
beloved of nationalists as the focus and medium of politi- 
cal identification. 

In chapter 3, Habermas argues that Europeans possess 
a sufficiently rich store of common political values and 
traditions to make a deeper constitutionalization of the 
Union possible. An important refinement here is his argu- 
ment that new organizational tasks and the requirements 
of redistribution across wider geographical spaces entailed 
by the eastern enlargement will inevitably generate 
increased demands for broader citizen participation in 
European decision-making. This necessitates a corre- 
sponding deepening of mutual solidarity and identifica- 
tion, and this can only be insured by a deeper political 
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integration of the Union. Democratization at the supra- 
national level, by contrast, entails comparatively modest 
demands on global solidarity because the tasks of a 
reformed United Nations would be restricted to peace- 
keeping and protecting human rights. At this level, a 
shared sense of outrage at gross violations of human rights, 
whose existence is already attested by spontaneous pro- 
tests, would be sufficient to invest the actions of the world 
organization with democratic legitimacy. 


Taken as a whole, these writings invite us to reflect, in 
conclusion, on the relation between Habermas’s enact- 
ment of the role of public intellectual in his interventions 
in political debates and the function his cosmopolitan 
model assigns a transnational public sphere in fostering 
democracy above the national level. Although Habermas 
writes in the first instance as a German philosopher and 
social theorist addressing a German educated public, in 
which role he has frequently had a major influence on 
public opinion in post-war Germany, he is also acutely 
aware of the need for a transnational networking of public 
discourse in the emerging postnational constellation. The 
appeal documented by the essay “February 15, or: What 
Binds Europeans” is particularly interesting in this 
regard. The essay, which was co-signed by Jacques Derrida, 
was Habermas’s contribution to an initiative in which he 
invited a number of prominent European and American 
intellectuals to join in responding to the clearly expressed 
intention of the US government to attack Iraq come what 
may. This initiative can be interpreted as a contribution 
to promoting the horizontal networking of national public 
spheres called for by Habermas’s model of transnational 
deliberative democratic legitimation, and hence as a 
discursive counterpart to the spontaneous mass demon- 
strations against the imminent invasion of Iraq in 
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major European cities and across the world on February 
15, 2003. 

Here Habermas is writing as a European intellectual, 
as the proponent of a vanguard role for the “core” founding 
member states of the European Union in reviving the 
stalled process of European unification, and as an advo- 
cate of the shared values on which a European political 
identity and culture could be founded. In the emerging 
global constellation, a united and self-confident Europe 
represents for Habermas the most viable political, if not 
military, alternative to hegemonic unilateralism and the 
best safeguard against a new era of major power rivalry — 
or a new balance of threats between hostile “hemispheres” 
— as the inevitable pretenders emerge to challenge the 
current military supremacy of the United States. 


Ciaran Cronin 
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The West was not divided by the danger of international 
terrorism but by policies of the current US government 
that ignore international law, marginalize the United 
Nations and accept the inevitability of the break with 
Europe. What is at stake is the Kantian project of abolish- 
ing the state of nature between states. The source of 
disagreement is not the apparent political goals but one 
of the greatest efforts to advance human civilization. The 
concluding essay in this book is intended to draw atten- 
tion to this fact. 

Of course, the split also runs through Europe and 
America themselves. In Europe, it mainly troubles those 
who have identified throughout their lives with the 
best American traditions, with the roots of the political 
Enlightenment around the turn of the nineteenth century, 
the rich currents of pragmatism and the return to inter- 
nationalism after 1945. 

For Germans, the blatant repudiation of these tradi- 
tions serves as a litmus test. The chemical bond formed 
by Germany’s turn to the West since Adenauer is now 
disintegrating into its two constituent elements. The 
moral and intellectual identification with the principles 
and basic commitments of Western culture, to which a 
finally liberalized Germany owes its normative self- 
understanding, is detaching itself unmistakably from 
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Germany’s opportunistic accommodation to the hege- 
monic power which took Europe under its atomic umbrella 
during the Cold War. 

I want to draw attention to this difference as well. 
The study on the constitutionalization of international 
law provides an opportunity to bring together some pre- 
viously published writings which throw light on the rela- 
tion between this question and the goal of European 
unification. 


Jiirgen Habermas 
Starnberg 
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Note on the Translation 


A number of the interviews and essays in this volume 
were previously published in translation and appear here 
in revised form. Chapter 1 appeared under the same title 
in a translation by Luiz Guzman in Giovanna Borradori, 
Philosophy in a Time of Terror: Dialogues with Jirgen 
Habermas and Jacques Derrida (Chicago: University of 
Chicago Press, 2003). Chapter 2 appeared in a translation 
by Max Pensky in German Law Journal 4/7 (2003): 701- 
8 and in Constellations 10/3 (2003): 364-70. Chapter 7 
appeared under the title “America and the World: A 
Conversation with Jiirgen Habermas,” translated by 
Jeffrey Craig Miller, Logos 3/3 (Summer 2004). The 
translation of the final essay incorporates numerous 
textual revisions by the author. 
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| 
After September 11 


1 
Fundamentalism and Terror’ 


Question: Do you consider what we now tend to call 
“September 11” an unprecedented event, one that radi- 
cally alters the way we see ourselves? 


J. H.: Let me say in advance that I am answering your 
questions at a distance of three months. Thus, it may be 
useful to mention my personal experiences of the event. 
Since the beginning of October, I have once again spent 
about two months in Manhattan. I must confess that this 
time I somehow felt more of a stranger than on any pre- 
vious visit to the “capital of the twentieth century,” a city 
that has fascinated me for more than three decades. Not 
just the flag-waving and somewhat defiant “United We 
Stand” patriotism had altered the climate, nor just the 
unaccustomed demand for solidarity and the associated 
touchiness concerning any presumed “anti-Americanism.” 
The impressive American generosity toward foreigners, 
the charm of the eager, sometimes even self-consciously 
overbearing embrace — this wonderfully openhearted 
mentality seemed to have given way to a certain mis- 
trust. It was as if people were asking themselves whether 
we who had not been present would now also stand by 
them unconditionally. Even those who have an indubi- 
table “record,” as I do among my American friends, had 
to be careful with criticism. Since the intervention in 
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Afghanistan, I suddenly began to notice when I found 
myself among Europeans (or among Europeans and 
Israelis) in political discussions. 

On the other hand, only at the scene of the event did 
I fully appreciate its magnitude. I experienced the outrage 
over this disaster, which came literally as a bolt out of the 
blue, the contemptible convictions which motivated this 
treacherous assault and the stifling depression which 
descended on the city in a completely different way from 
at home. Every friend and colleague could remember 
exactly what they were doing that morning just after 9.00 
a.m. In other words, only at the scene itself did I begin to 
comprehend better the mood of foreboding which still 
reverberates in your question. Even among the Left there 
is a widespread sense of living at a turning point in history. 
I don’t know whether the US government itself was some- 
what paranoid or merely shirking responsibility. At any 
rate, the repeated and utterly vague announcements of 
possible new terror attacks and the senseless appeal to “be 
alert” exacerbated the vague sense of dread and the indefi- 
nite state of alarm — in other words, precisely what the 
terrorists intended. In New York people seemed ready for 
the worst. The anthrax attacks (and even the plane crash 
in Queens) were attributed to Osama bin Laden’s diaboli- 
cal machinations almost as a matter of course.’ 

Given this background, you can appreciate a certain 
skepticism on my part. Is what we contemporaries cur- 
rently think really all that important for a long-term diag- 
nosis? If the September 11 terror attack is supposed to 
represent a caesura in “world history,” as many think, then 
it has to withstand comparison with other events of world 
historical moment. August 1914, not Pearl Harbor, pro- 
vides the most appropriate comparison. The outbreak of 
World War I signaled the end of a peaceful and, in retro- 
spect, somewhat naive period. It unleashed an era of total 
warfare, totalitarian oppression, mechanized barbarity, 
and bureaucratic mass murder. At the time, a sense of 
foreboding was widespread. Only with hindsight will we 
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be able to determine whether the symbolically charged 
collapse of the capitalistic citadels in Lower Manhattan 
represents such a profound break or whether this catas- 
trophe merely confirms, in a dramatically inhuman way, 
a long-recognized vulnerability of our complex civiliza- 
tion. When we are dealing with historical events of less 
manifest import than the French Revolution — Kant imme- 
diately spoke of it as a “historical sign” pointing to a “moral 
tendency of humankind” — only the historical effects can 
decide as to their magnitude. 

Perhaps later, it will be possible to trace important 
developments back to September 11. However, we do not 
know which of the many future scenarios currently cir- 
culating will actually transpire. The cleverly constructed, 
though fragile, coalition against terrorism assembled by 
the US government could, on the best-case scenario, 
promote the transition from classical international law to 
a cosmopolitan order. At least a hopeful signal was sent 
out by the Afghanistan conference in Bonn under the 
auspices of the UN, which pointed the agenda in the right 
direction.* However, the European governments have 
failed utterly following September 11. They are clearly 
incapable of seeing beyond their narrow national interests 
and at least lending their support to someone like Colin 
Powell against the hard-liners. The Bush administration 
seems set to continue more or less unperturbed the course 
of a self-centered, obdurate superpower. As in the past, 
it continues to resist the appointment of an international 
criminal court, relying instead on military tribunals of its 
own, which are contrary to international law. It refuses to 
sign the Biological Weapons Convention. It unilaterally 
terminated the ABM Treaty and absurdly sees its plan to 
deploy a missile defense system as validated by the events 
of September 11. The world has grown too complex for 
this thinly veiled unilateralism. Even if Europe does not 
pull itself together and play its appointed civilizing role, 
the emerging global power China and the waning power 
Russia will not so readily accommodate themselves to the 
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pax Americana model. Instead of the kind of international 
police operation we had hoped for during the war in 
Kosovo, we have, once again, old-fashioned wars, albeit 
conducted with state-of-the-art technology. 

The misery in war-torn Afghanistan is reminiscent of 
images from the Thirty Years War. Of course, there were 
good reasons, indeed good normative reasons, to over- 
throw the Taliban regime, which brutally oppressed not 
just women but the entire population. It opposed the 
legitimate demand to hand over bin Laden. However, the 
asymmetry between the concentrated destructive power 
of the clusters of elegant, electronically guided missiles in 
the air and the archaic ferocity of the swarms of bearded 
warriors equipped with Kalashnikovs on the ground 
remains a morally obscene spectacle. This strikes home 
when one recalls Afghanistan’s murderous colonial history, 
its arbitrary geographic division, and its continued instru- 
mentalization by the major powers. The Taliban, at any 
rate, has been consigned to history. 


Question: True, but our topic is terrorism, which seems 
to have taken on a new meaning and character since 
September 11. 


J. H.: The monstrosity of the act was new. And I don’t 
just mean the action of the suicidal hijackers who trans- 
formed the fully fueled airplanes along with their hostages 
into living missiles, nor even the unspeakable number of 
victims and the dramatic extent of the devastation. What 
was new was the symbolic force of the targets struck. The 
attackers not only physically demolished the tallest build- 
ings in Manhattan; they also destroyed an icon in the 
collective store of images of the American nation. Only 
through the surge of patriotism which followed could one 
grasp the central importance that this striking silhouette 
on the Manhattan skyline, this powerful embodiment of 
economic strength and aspirations for the future, had 
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acquired in the imagination of an entire people. Also 
new was the presence of cameras and the media, which 
transformed the local event in real time into a global 
one and the whole world into a benumbed witness. 
Perhaps September 11 could be called the first world- 
historical event in a strict sense: the impact, the explosion, 
the slow collapse — all of which was unfortunately no 
longer Hollywood but a horrific reality — literally unfolded 
before the eyes of a global public. God only knows what 
my friend and colleague experienced as he watched the 
second airplane crash into the top floors of the World 
Trade Center just a few blocks from the roof of his house 
on Duane Street. No doubt it was something completely 
different from what I experienced in Germany in front of 
the television, though we saw the same thing. 

However, no observations of a unique event alone can 
explain why terrorism itself should have assumed a new 
character. In this respect, one factor above all seems to 
me to be relevant: we don’t really know who the enemy 
is. Osama bin Laden, the person, serves more as a stand- 
in. Compare the new terrorists with guerrillas or conven- 
tional terrorists, in Israel, for example. These people also 
often operate in a decentralized manner in small, inde- 
pendent units. In these cases, too, no concentration of 
forces or central organization exists that could serve as 
an easy target. But guerrillas fight on familiar territory 
with professed political objectives and with the aim of 
seizing power. This is what distinguishes them from 
terrorists who are scattered around the globe and are 
networked like secret services. The latter declare, at most, 
religious motives of a fundamentalist kind but do not 
pursue any program beyond engineering destruction and 
insecurity. The terrorism we associate for the present 
with the name “al-Qaeda” makes the identification of 
the opponent and any realistic assessment of the risk 
impossible. This intangibility lends the terrorism a new 
quality. 
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To be sure, the indeterminacy of the danger belongs to 
the essence of terrorism. But the scenarios of biological or 
chemical warfare painted in detail by the American media 
during the months following September 11 and the specu- 
lations concerning the different kinds of nuclear terrorism 
merely betray the inability of the government to deter- 
mine at least the magnitude of the risk. No one knows 
whether there’s anything to it. In Israel, people at least 
know what can happen to them if they take a bus, go into 
a department store, discotheque, or any open area — and 
how frequently it happens. In the USA and Europe, it’s 
impossible to circumscribe the risk; there’s no realistic way 
to estimate the type, magnitude, and probability of the 
risk or to narrow down the potentially affected regions. 

This leaves a threatened nation, which can react to such 
uncertain dangers only through administrative channels, 
in the embarrassing position of possibly overreacting, yet 
without being able to know whether it is overreacting 
because of the inadequacy of intelligence information. For 
this reason, the state runs the risk of being discredited by 
the inappropriateness of the measures it deploys, whether 
internally by a militarization of security that undermines 
the rule of law or externally by mobilizing a dispropor- 
tionate and ineffective military and technological suprem- 
acy. US Secretary of Defense Donald Rumsfeld again 
warned, with pretty transparent motives, of unspecified 
terror threats at the NATO conference in Brussels in mid- 
December: “As we look at the devastation they unleashed 
in the US, contemplate the destruction they could wreak 
in New York, or London, or Paris or Berlin with nuclear, 
chemical or biological weapons.”* Of a rather different 
kind were the measures — necessary and prudent, but only 
effective in the long term — which the US government 
undertook immediately following the attack: the creation 
of a worldwide coalition of countries against terrorism, 
the effective monitoring of suspicious financial transfers 
and international banking connections, the networking of 
relevant information flows among national intelligence 
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agencies, as well as the worldwide coordination of corre- 
sponding police investigations. 


Question: You have claimed that the intellectual is a 
figure with historically specific characteristics, deeply 
intertwined with European history, the nineteenth 
century, and the onset of modernity. Does he or she play 
a particular role in our present context? 


J. H.: | wouldn’t say so. Those who usually speak out on 
such occasions — writers, philosophers, artists, academics 
in the humanities and the social sciences — have done so 
this time, too. There have been the usual pros and cons, 
the same confusion of voices with the familiar national 
differences in style and public resonance — not much dif- 
ferent from the Gulf War or the Kosovo War, in fact. 
Perhaps the American voices were somewhat hastier and 
louder than usual — and ultimately rather more patriotic 
and ready to toe the official line. Even liberals on the Left 
seem to agree with Bush’s policies for the moment. 
Richard Rorty’s clear-cut positions are, if I am correct, 
not completely atypical. On the other hand, critics of the 
military operation in Afghanistan started from a false 
prognosis in their practical assessment of its chances for 
success. On this occasion, what was needed was not only 
anthropological and historical knowledge of a somewhat 
specialized kind but also military and geopolitical exper- 
tise. Not that I would subscribe to the anti-intellectual 
prejudice that intellectuals frequently lack the required 
expert knowledge. If you are not an economist, then you 
refrain from making judgments on complex economic 
matters. With regard to military matters, however, intel- 
lectuals clearly behave no differently from other armchair 
strategists. 


Question: In your Paulskirche speech (Frankfurt, October 
2001), you defined fundamentalism as a specifically 
modern phenomenon.” Why? 
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J. H.: It depends, of course, on how you want to use the 
term. “Fundamentalist” has a pejorative ring to it. We use 
this adjective to characterize a mindset that stubbornly 
insists on the political imposition of its own convictions 
and reasons, even when they are far from being generally 
acceptable. This holds especially for religious beliefs. 
However, we should not confuse dogmatism and ortho- 
doxy with fundamentalism. Every religious doctrine rests 
on a dogmatic kernel of belief. Sometimes there is an 
authority like the Pope, or the Roman Catholic Congrega- 
tion for the Doctrine of the Faith, which determines what 
interpretations deviate from this dogma and hence from 
orthodoxy. Such orthodoxy only becomes fundamentalist 
when the guardians and representatives of the true faith 
ignore the epistemic situation of a pluralistic society and 
insist — even to the point of violence — on the universal 
validity and political imposition of their doctrine. 

Until the onset of modernity, the prophetic teachings 
which emerged during the Axial Age® were also world 
religions in the sense that they were able to expand within 
the cognitive horizons of the ancient empires, which 
appeared from within to be all-encompassing worlds. The 
“universalism” of those empires, whose peripheries seemed 
to extend without limit when viewed from the center, 
provided a suitable background for the exclusive claim to 
truth of the world religions. However, under the modern 
conditions of an accelerated growth in complexity, such 
an exclusive claim to truth by one faith can no longer be 
naively upheld. In Europe, the confessional schism and 
the secularization of society compelled religious faiths to 
reflect on their non-exclusive status within a universe 
of discourse shared with other religions and constrained 
by secular scientific knowledge. At the same time, the 
reflexive awareness of this double relativization of one’s 
own position obviously does not mean that one should 
relativize one’s beliefs. This self-reflexive accomplishment 
of a religion that learned to see itself through the eyes of 
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others had important political implications. The believers 
could thenceforth grasp why they had to renounce vio- 
lence in general, and recourse to state power in particular, 
to enforce their religious claims. This cognitive impulse 
first made religious tolerance and the separation between 
state and church possible. 

When a contemporary regime like Iran refuses to accept 
this separation, or when religiously inspired movements 
strive to re-establish an Islamic form of theocracy, we 
regard this as fundamentalism. I would explain this obdu- 
rate fanaticism in terms of the repression of cognitive 
dissonances. This repression becomes necessary when the 
epistemological innocence of an all-encompassing world- 
view has long since been lost and a return to the exclu- 
sivity of pre-modern outlooks is advocated under the 
cognitive conditions of scientific knowledge and religious 
pluralism. These attitudes cause such striking cognitive 
dissonances because the complex conditions of life in 
modern pluralistic societies are normatively compatible 
only with a strict universalism that demands equal respect 
for everybody, be they Catholic, Protestant, Muslim, 
Jewish, Hindu, or Buddhist, believers or non-believers. 


Question: How is the kind of Islamic fundamentalism we 
see today different from earlier fundamentalist trends and 
practices, such as the witch-hunts of the early modern 
age? 


J. H.: There is probably one motif that links the two 
phenomena you mention, namely, the defensive reaction 
against the fear of a violent disruption of traditional ways 
of life. In the early modern age, the beginnings of political 
and economic modernization may have given rise to such 
fears in some parts of Europe. Of course, with the global- 
ization of markets, in particular of financial markets, and 
with the expansion of foreign direct investments, we find 
ourselves today at a completely different stage. Things are 
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also different in that world society has in the meantime 
split up into winner, beneficiary, and loser countries. To 
the Arab world, the US is the driving force of capitalist 
modernization. With its unchallengeable lead in develop- 
ment and its crushing technological, economic, political, 
and military superiority, the US represents both an affront 
to its self-confidence and a secretly admired ideal. The 
West as a whole serves as a scapegoat for the Arab world’s 
own very real experiences of loss, suffered by a population 
uprooted from its cultural traditions by radically acceler- 
ated processes of modernization. What Europeans expe- 
rienced under more favorable conditions as a process of 
creative destruction does not, in other countries, hold out 
the promise of compensation for the pain caused by the 
disintegration of customary ways of life. People lack a 
sense that this compensation can even be achieved within 
the horizon of foreseeable generations. 

It is understandable on a psychological level that this 
defensive reaction should be nourished by spiritual sources 
that seem to involve a potential to resist the secularizing 
force of the West that the latter has lost sight of. The 
enraged fundamentalist recourse to a form of faith that 
modernity has taught neither to become self-reflexive nor 
to distinguish between religion, secular knowledge, and 
politics, acquires a certain plausibility from the fact that it 
feeds on resources that the West seems to lack. The West 
confronts other cultures, which owe their character to the 
imprint of one of the great world religions, only through 
the provocative and trivializing aura of a banal materialis- 
tic consumerist culture. Let’s admit it — the West presents 
itself in a form bereft of any normative core as long as its 
concern for human rights only extends to promoting free 
markets abroad, and it allows free rein to the neoconserva- 
tive division of labor between religious fundamentalism 
and a kind of vacuous secularization at home. 


Question: Philosophically speaking, do you consider ter- 
rorism to be a wholly political act? 


12 


FUNDAMENTALISM AND TERROR 


J. H.: Not in the subjective sense in which Mohammed 
Atta, the Egyptian national from Hamburg who piloted 
the first of the airplanes involved in the catastrophe, would 
offer you a political answer. However, today’s Islamic 
fundamentalism is no doubt always also a product of 
political motives. At any rate, we should not overlook the 
political motives that we are today encountering in the 
form of religious fanaticism. This explains the fact that 
many of the terrorists now engaging in the “holy war” 
were secular nationalists just a few years ago. If you look 
at the biographies of these people, you find striking 
continuities. Disappointment over nationalistic military 
regimes may have contributed to the fact that religion 
currently offers a new, and clearly subjectively more con- 
vincing, language for the old political orientations. 


Question: How would you actually define terrorism? Can 
a meaningful distinction be drawn between national and 
international, or even global, terrorism? 


J. H.: In one respect Palestinian terrorism remains old- 
fashioned. It revolves around murder and homicide, the 
indiscriminate annihilation of enemies, women, and 
children — a life for a life. This is different from the terror 
that takes the form of paramilitary guerrilla warfare. The 
latter was characteristic of many national liberation move- 
ments in the latter half of the twentieth century and has 
left its mark on the current Chechnyan struggle for inde- 
pendence, for example. The global terror that culminated 
in the September 11 attacks, by contrast, exhibits the 
anarchistic traits of an impotent revolt against an enemy 
that cannot be defeated in any pragmatic sense. Its only 
possible effect is to shock and alarm the government and 
population. Technically speaking, our complex societies 
offer ideal opportunities for concerted disruptions of 
normal activities because they are highly susceptible to 
interferences and accidents. These disruptions can pro- 
duce major destructive effects with a minimum of effort. 


13 


AFTER SEPTEMBER 11 


Global terrorism is extreme both in its lack of realistic 
goals and in its cynical exploitation of the vulnerability of 
complex systems. 


Question: Should terrorism be distinguished from ordi- 
nary crimes and other types of violence? 


J. H.: Yes and no. From a moral point of view, there is no 
excuse for terrorist acts, regardless of their motive or the 
situation in which they are carried out. Nothing justifies 
our “taking for granted” the murder or suffering of others 
to promote our own ends. Each murder is one too many. 
Historically, however, terrorism falls under a different 
category from the kinds of crimes that concern a criminal 
court. It differs from private matters in that it merits 
public interest and demands a different kind of analysis 
from that of murder committed out of jealousy, for 
example. Otherwise, we would not be having this inter- 
view. The difference between political terror and ordinary 
crime becomes clear when regime changes bring former 
terrorists to power and transform them into respected 
representatives of their countries. Certainly, terrorists can 
only hope for such a political transition if they pursue 
coherent political goals in a realistic manner, and hence 
can draw a certain, at least retrospective, legitimation 
for their criminal actions as endeavors to overcome a 
manifestly unjust situation. However, I cannot presently 
imagine any context that could one day somehow make 
the monstrous crime of September 11 an understandable 
and comprehensible political act. 


Question: Do you think it was a good idea to interpret 
this act as a declaration of war? 


J. H.: Even ifthe term “war” is less misleading and morally 
less dubious than “crusade,” I consider Bush’s decision to 
call for a “war against terrorism” a serious normative and 
pragmatic error. Normatively speaking, he is elevating 
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these criminals to the status of enemies in war and, as a 
pragmatic matter, one cannot conduct a war against an 
elusive “network” if the term “war” is to retain any precise 
meaning. 


Question: If the West needs to develop greater sensitivity 
and become more self-critical in its dealings with other 
cultures, how should it go about doing that? Philosophi- 
cally, you have articulated the interrelation between 
“translation” and the “search for a common language.” Can 
this be the key to a new political course? 


J. H.: Since September 11, people have often asked me 
whether, in light of such manifestations of violence, the 
whole conception of “communicative action” developed in 
the Theory of Communicative Action has not been discred- 
ited. To be sure, even in our peaceful and well-to-do 
OECD societies we have in a sense become accustomed 
to the structural violence of invidious social inequalities, 
of humiliating discrimination, and of impoverishment and 
marginalization. Precisely because our social relations are 
pervaded by violence, strategic action, and manipulation, 
we should not overlook two additional facts. On the one 
hand, our daily social practice rests on a solid basis of 
common background convictions, taken-for-granted cul- 
tural truths and mutual expectations. At this level, the 
coordination of action takes place via familiar language 
games and mutual, and at least implicitly recognized, 
validity claims in the public space of more or less good 
reasons. On the other hand, this means that conflicts arise 
due to disruptions in communication, from misunderstand- 
ing and incomprehension, insincerity and deception. 
When these conflicts become painful enough, they end 
up in court or on the therapist’s couch. The spiral of vio- 
lence begins with a spiral of disrupted communication 
that leads through a spiral of unchecked mutual mistrust 
to the breakdown of communication. However, if violence 
begins with disruptions in communication, once it has 


15 


AFTER SEPTEMBER 11 


erupted it is possible to determine what went wrong and 
what needs to be repaired. 

We can also apply this mundane insight to the conflicts 
to which you refer. Things are more complicated in this 
case because different cultures, ways of life, and nations 
are more distant from and, hence, more foreign to one 
another. They do not encounter each other like family 
members or fellow-countrymen who first become estranged 
from each other through systematically distorted com- 
munication. Furthermore, in international relations the 
deterrent power of the law plays a comparatively weak 
role. And in intercultural relations the legal system can at 
best create an institutional framework for attempts at 
formal communication, such as the UN Conference on 
Human Rights in Vienna. As important as the multilevel 
intercultural discourse concerning the controversial inter- 
pretation of human rights may be, such formal encounters 
cannot break out of the spiral of stereotyping by them- 
selves. Rather, mentalities are transformed through 
improvements in living conditions, through perceptible 
relief from oppression and fear. A reserve of trust must 
be able to develop in everyday communication. Only then 
can a broadly effective process of enlightenment extend 
into the media, schools, and homes. And it must start 
with the premises of one’s own political culture. 

In this context, how we represent ourselves toward 
other cultures becomes important for ourselves, too. 
Through such a revision of its self-image, for example, the 
West could learn how it would need to change its policies 
if it wants to be seen as a civilizing force. Unless unfettered 
capitalism is tamed, the devastating stratification of world 
society will remain intractable. The most destructive dis- 
parities in the dynamics of economic development would 
have to be at least balanced out — I’m thinking of the 
deprivation and impoverishment of whole regions and 
continents. It is not just a matter of discrimination and the 
denigration and humiliation of other cultures. The so- 
called “clash of civilizations” is often just a disguise for the 
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concrete material interests of the West (for example, access 
to oil reserves and securing the energy supply). 


Question: In light of what you are suggesting, shouldn’t 
we ask ourselves whether the dialogue model suits the 
intercultural exchange at all? Don’t we always invoke the 
solidarity between cultures in our own terms? 


J. H.: The persistent deconstructivist suspicion of Euro- 
centric prejudices invites a counter-question: why should 
the hermeneutic model of understanding, which is derived 
from everyday conversation and, since Humboldt, has 
been methodologically refined from the practice of textual 
interpretation, suddenly break down at the boundaries of 
our own culture, of our own way of life and traditions? 
Interpretations always have to bridge the gap between the 
hermeneutic pre-understanding of each side, whether the 
cultural and spatiotemporal distances are shorter or longer 
and the semantic differences smaller or larger. All inter- 
pretations are translations in nuce. We don’t have to appeal 
to a Donald Davidson to understand that the idea of a 
conceptual scheme that constitutes one world among 
many involves a contradiction. One can also use Gadame- 
rian arguments to show that the idea of a self-contained 
universe of meanings that is incommensurable with other 
universes of this type is inconsistent. 

However, this does not necessarily entail a methodical 
ethnocentrism. Richard Rorty and Alasdair MacIntyre 
defend an “assimilation model” of understanding whereby 
radical interpretation means either assimilation to one’s 
own standards of rationality or a conversion and, hence, 
a kind of subjection to the rationality of a completely alien 
view of the world. On this view, we can understand only 
what accords with the dictates of a world-disclosing 
language. However, this description fits at best the very 
beginning of an interpretation, a perplexing situation 
that demands hermeneutic effort because it makes 
participants painfully aware of the one-sided nature and 
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limitations of their initial conjectures. In struggling with 
the difficulties of understanding, participants in conversa- 
tion must progressively broaden their original perspec- 
tives until they finally achieve congruence. Moreover, they 
can achieve such a “fusion of horizons” in virtue of their 
ability to assume the roles of “speaker” and “hearer” 
through which they engage in a fundamental symmetry 
that all speech situations ultimately demand. Every com- 
petent speaker has learned how to use the system of 
personal pronouns and has thereby acquired competence 
in switching between the first and second persons. And 
in the course of mutual perspective taking, a common 
horizon of background assumptions can develop in which 
both sides reach an interpretation that is neither ethno- 
centrically condescending nor a conversion, but something 
intersubjectively shared. 

Moreover, this hermeneutic model explains why 
attempts at understanding can only succeed under sym- 
metrical conditions of mutual perspective taking. Good 
intentions and the absence of naked force are, of course, 
helpful, but they are not sufficient. Without the struc- 
tures of a communicative situation free from distortion 
and latent power relations, the results are always open 
to the suspicion of being imposed. Of course, most of 
the time the selectivity and the need for revision of the 
interpretations obtained merely reflect the inevitable fal- 
libility of the human mind. However, such normal fail- 
ures are often indistinguishable from the element of 
blindness which interpretations owe to the persistent 
traces of forced submission to the will of the stronger. 
Hence, communication is always ambiguous and always 
also an expression of latent violence. But when this 
description of communication is ontologized, when one 
sees “nothing but” violence in it, one misses the essential 
point, namely, that the critical power to put a stop to 
violence without reproducing it in new forms can only 
dwell in the telos of mutual understanding and our ori- 
entation to this goal. 
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Question: Globalization has brought us to reconsider the 
international law concept of sovereignty. How do you 
see the role of international organizations in relation to 
it? Does cosmopolitanism, one of the central ideals of 
the Enlightenment, still play a useful role in today’s 
circumstances? 


J. H.: I regard Carl Schmitt’s existentialist notion that 
“the political” consists merely in the self-assertion of a 
collective identity over and against other collective iden- 
tities as false and, in view of its practical consequences, 
dangerous. For the ontologization of the friend—foe rela- 
tion implies that attempts to juridify relations between 
the belligerent subjects of international law at the global 
level always merely serve to dress up particular interests 
in universalistic garb. Yet, we cannot simply ignore the 
fact that the horrendous mass crimes of the totalitarian 
regimes of the twentieth century have definitively refuted 
the presumption of innocence of states in classical inter- 
national law. For this historical reason, we have long since 
begun the transition from classical international law to 
what Kant foresaw as a “cosmopolitan condition.” This is 
a fact; moreover, normatively speaking, I do not see any 
coherent alternative to such a development. However, we 
should not overlook the obverse side of this transition, for 
a whole series of developments has revealed its ambiva- 
lence with increasing clarity. I am thinking of the Nurem- 
berg and Tokyo war crimes tribunals following World War 
II, the founding of the United Nations and the adoption 
of the UN Declaration of Human Rights, the more active 
human rights policy pursued since the end of the Cold 
War, the controversial NATO intervention in Kosovo, 
and, currently, the declaration of war against international 
terrorism. 

On the one hand, the idea of an international commu- 
nity that brings to an end the state of nature between 
nations by effectively penalizing wars of aggression, geno- 
cide, and crimes against humanity, and punishing 
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violations of human rights, has taken institutional shape 
in the UN and its various branches. The tribunal in The 
Hague is currently hearing the case against Slobodan 
Milosevic, a former head of state. The top British judges 
almost prevented the repatriation of Augusto Pinochet, a 
criminal ex-dictator. The establishment of an interna- 
tional criminal court is under way. The principle of non- 
intervention in the domestic affairs of sovereign states has 
been undermined. Resolutions of the Security Council 
have revoked the Iraqi government’s freedom to use its 
own airspace. UN peacekeepers are guaranteeing the 
safety of the post-Taliban government in Kabul. More- 
over, Macedonia, which was on the brink of a civil war, 
has acceded to demands of the Albanian minority under 
pressure from the EU. 

On the other hand, the world organization is often little 
more than a paper tiger. It depends on the cooperation of 
the major powers. The Security Council can ensure only 
very selective compliance with the avowed principles of 
the international community, even after the events of 
1989. UN troops are often unable to meet UN guarantees, 
as the Srebrenica tragedy demonstrates. When the deci- 
sions of the Security Council are blocked, as in the Kosovo 
conflict, and when a regional alliance like NATO acts in 
its place without a mandate, the fatal power differential 
between the legitimate but weak authority of the inter- 
national community and the military capability of nation- 
states acting in their own interests becomes apparent. 

The discrepancy between ought and can, between law 
and power, undermines both the credibility of the UN 
and the practice of intervention by unauthorized states 
which merely usurps a mandate — though perhaps for 
good reasons — and thereby debases a would-be legitimate 
police action into an act of war. For the would-be police 
action then becomes indistinguishable from a run-of-the- 
mill war. This confused mixture of classical power po- 
litics, deference toward regional allies, and the beginnings 
of a cosmopolitan legal regime not only reinforces the 
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existing conflicts of interest between North and South 
and East and West within the UN. It also fosters the 
mistrust of the superpower toward all normative con- 
straints on its room for maneuver. This, in turn, leads to 
increasing contention within the Western camp between 
the Anglo-Saxon and continental countries. The former 
draw their inspiration from the “realistic school” of inter- 
national relations, whereas the latter favor a normative 
legitimation tied to an accelerated transformation of inter- 
national law into a cosmopolitan legal order. 

During the war in Kosovo, and even in policy toward 
Afghanistan, one could clearly discern corresponding dif- 
ferences in the respective agendas and goals. This tension 
between more pragmatic and more normative goals will 
only be resolved if one day the major continental alliances, 
like the EU, NAFTA, and ASEAN, develop into empow- 
ered actors capable of reaching transnational agreements 
and assuming responsibility for an ever-denser transna- 
tional network of organizations, conferences, and prac- 
tices. Only such global players capable of forming a 
political counterweight to the unchecked global expan- 
sion of markets running ahead of any political framework 
could provide the UN with a basis for implementing high- 
minded programs and policies. 


Question: Many have admired the universalism you defend 
in your writings on moral and political philosophy; many 
have criticized it. What does this universalism have 
to do with tolerance? Is tolerance not a paternalistic term 
that would be better off being replaced by the concept of 
“hospitality” or “friendship”? 


J. H.: Historically, the concept of tolerance has certainly 
had this connotation. Think, for example, of the Edict of 
Nantes by which the French king permitted the Hugue- 
nots, a religious minority, to profess their beliefs and 
practice their observances provided that they did not 
question royal authority or the supremacy of Catholicism. 
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Tolerance has been practiced for centuries in this pater- 
nalistic spirit. What renders it paternalistic is the one- 
sided nature of the declaration that a sovereign ruler or 
the majority culture is willing, at its own discretion, to 
“put up with” the deviant practices of the minority. In this 
context, the act of toleration retains the connotation of a 
burden, an act of mercy or “granting a favor.” One party 
allows the other a certain amount of deviation from “nor- 
mality” on one condition: that the tolerated minority does 
not overstep the “boundary of tolerance.” This authoritar- 
ian “permission conception” of tolerance (Rainer Forst) 
has been justly criticized, for it is obvious that the thresh- 
old of tolerance which separates what is still “acceptable” 
from what is not is set arbitrarily by the reigning authority. 
This can give the impression that tolerance itself involves 
a kernel of intolerance, since one can only practice it 
within a boundary beyond which it ceases. This, though, 
seems to be what underlies your question. 

Today, for example, we encounter this paradox in the 
concept of “militant democracy”: no freedom for the 
enemies of freedom. However, this example also shows 
that the complete deconstruction of the concept of toler- 
ance falls into a trap. For the constitutional state contra- 
dicts the very premise from which the traditional, 
paternalistic concept of “tolerance” is derived. Within a 
democratic community whose citizens reciprocally accord 
each other equal rights, there is no room for an authority 
that could unilaterally determine the boundaries of what 
should be tolerated. Given citizens’ equal rights and 
mutual respect for each other, nobody has the privilege 
of defining the limits of tolerance exclusively from the 
perspective of his or her own preferences and value- 
orientations. Certainly, tolerating each other’s beliefs 
without accepting their truth, and tolerating each other’s 
ways of life while regarding them as less valuable than 
one’s own, require a standard based on shared values. 
However, in the case of a democratic community, the 
latter are enshrined in the principles of justice of the 
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constitution. Of course, disputes arise over the proper 
understanding of these norms and principles too. What is 
important, however, is the peculiar reflexive character 
that constitutional principles enjoy. This complex issue 
brings us back to the question of universalism. 

The constitution itself makes the necessary provisions 
for resolving conflicts over the interpretation of the con- 
stitution. It lays down institutions and procedures for 
settling where the line should be drawn between cases 
that can still, and those that can no longer, count as 
remaining “loyal to the constitution.” This applies in par- 
ticular to the kind of public agitation that sets itself beyond 
the “pale” of the constitution (as currently with Islamic 
extremism). Interestingly, in a community that tolerates 
“civil disobedience,” constitutional protection also extends 
beyond these procedures, even beyond all the practices 
and institutions in which its own normative content has 
been spelled out and has acquired binding force. By 
tolerating civil disobedience, the constitution can even 
extend self-reflexively to include the conditions for trans- 
gressing its own boundaries. A democratic constitution 
also tolerates the resistance of dissidents who, having 
exhausted all legal avenues, nonetheless oppose legitimate 
decisions or judgments. It only imposes the condition that 
this rule-transgressing resistance be plausibly justified in 
accordance with the spirit and wording of the constitution 
and be conducted by symbolic means that lend the strug- 
gle the character of a non-violent appeal to the majority 
to once again reflect on their decisions. In this way, the 
democratic project of realizing equal civil rights actually 
feeds off the resistance of minorities, which, although 
they appear to be enemies of democracy to the majority 
today, could prove to be its true friends tomorrow. 

To return to your question, this reflexive self- 
transcendence of the boundaries of tolerance of a 
“militant democracy” is a function of the universalistic 
nature of the legal and moral foundations of a liberal 
order. For only the egalitarian individualism of a rational 


23 


AFTER SEPTEMBER 11 


morality that demands mutual recognition, in the sense 
of equal respect and reciprocal consideration for every- 
body, is “universalistic” in the strict sense. Membership in 
this inclusive moral community, which as such is open to 
all, promises not only solidarity and a non-discriminatory 
inclusion, but at the same time the equal right of every- 
body to the protection of their individuality and 
otherness. 

Discourses inspired by this idea are distinguished from 
all other discourses by two essential structural features. 
On the one hand, the universalistic discourses of law and 
morality can be misused for a particularly insidious form 
of legitimation, because particular interests can be hidden 
behind the gleaming facade of reasonable universality. As 
it happens, this ideological function, already denounced 
by the young Marx, is what underlies Carl Schmitt’s 
resentment when he equates “humanity,” the insistence 
on standards of egalitarian individualism, with “bestial- 
ity.” What fascists like Schmitt seem to overlook, and 
what Marx clearly saw, is the other aspect of this dis- 
course: the peculiar self-reference that first makes it into 
a vehicle for self-correcting learning processes. Just as 
every objection raised against the selective or one-sided 
application of universalistic standards must already pre- 
suppose these same standards, so too does any decon- 
structive unmasking of the ideologically obfuscating use 
of universalistic discourses actually presuppose the criti- 
cal viewpoints advanced by these same discourses. Thus, 
moral and legal universalism is self-reflexively closed in 
the sense that one can criticize its imperfect practices only 
by invoking its own standards. 


Question: One last question: what are your ideas on 
heroism? 


J. H.: The courage, discipline, and selflessness demon- 
strated by the New York firemen who spontaneously put 
their lives on the line to save others on September 11 is 
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admirable. But why do we need to call them “heroes”? 
Perhaps this word has different connotations in American 
English than it does in German. It seems to me that 
whenever “heroes” are honored we must ask: who needs 
them and why? Even in this innocuous use of the term, 
one can understand Bertolt Brecht’s warning: “Pity the 
land that needs heroes.” 
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2 
Interpreting the Fall of 
a Monument 


On April 9, 2003 the entire world watched the scene in 
Baghdad as American troops threw a noose round the 
neck of the dictator and, surrounded by jubilant throngs 
of Iraqis, pulled him from his pedestal in a gesture charged 
with symbolic meaning. The apparently immovable mon- 
ument swayed back and forth before falling. Before it 
crashed to the ground with a satisfying thud, there was a 
moment of suspension as the force of gravity sought to 
overcome the statue’s grotesquely unnatural, horizontal 
posture. Bobbing gently up and down, the massive figure 
hung precariously in the air for one last horrible moment. 
And just as an optical illusion, looked at long enough, 
will undergo a gestalt switch, so the public perception of 
the war in Iraq seemed to perform a volte-face with this 
scene. The morally obscene infliction of shock and terror 
on a mercilessly bombarded, gaunt, and helpless popula- 
tion, morphed on this day in the Shiite district of Baghdad 
into the image of joyful citizens freed from terror and 
oppression. Both images contain an element of truth, 
even as they evoke contradictory moral feelings and 
attitudes. Must ambivalent feelings lead to contradictory 
judgments? 

At first sight, the issue is simple enough. An illegal war 
remains a violation of international law, even if it leads to 
normatively desirable outcomes. But is this the whole 
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story? Bad consequences can discredit good intentions. 
Can’t good consequences generate a legitimating force of 
their own after the fact? The mass graves, the subterra- 
nean dungeons, and the testimony of the tortured all leave 
no doubt about the criminal nature of the regime. More- 
over, the liberation of a brutalized population from a bar- 
baric regime is a great good, indeed, the greatest of all 
political goods. In this regard, the Iraqis too, whether they 
are currently celebrating, looting, loitering apathetically, 
or demonstrating against their occupiers, are passing judg- 
ment on the moral nature of the war. Here in Germany, 
two reactions are emerging in the political public sphere. 

On one side, the pragmatically minded believe in the 
normative force of the factual and rely on practical com- 
monsense, which savors the fruits of victory with a keen 
sense for the political limits of morality. In their view, 
quibbling over the justification for war is simply pointless 
because it is now a historical fact. Others simply capitulate 
before the force of the factual, whether from conviction 
or opportunism. They brush aside what they now regard 
as the dogmatism of international law, on the grounds that 
this dogmatism, held captive by post-heroic squeamish- 
ness concerning the costs and risks of military force, has 
become blind to the true value of political freedom. 

Both of these responses are inadequate. They both 
succumb to an emotional aversion to the supposed abs- 
tractions of a “bloodless moralism,’ without having 
grasped what the neoconservatives in Washington are 
actually offering as an alternative to the domestication of 
state power through international law. For the proposed 
alternative to the morality of international law is neither 
political realism nor the pathos of freedom, but a revolu- 
tionary vision: if the regime of international law fails, 
then the hegemonic imposition of a liberal global order is 
justified, even when it employs means that violate inter- 
national law. 

Wolfowitz is not Kissinger. He is a revolutionary, not a 
cynical technician of political power. To be sure, the 
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American superpower reserves the right to take unilateral 
and, if necessary, pre-emptive action and to employ all 
available military means to secure its hegemonic status 
against possible rivals. However, global power is not an 
end in itself for the new ideologues. What distinguishes 
the neoconservatives from the “realist” school of interna- 
tional relations is the vision of an American global politi- 
cal order that has definitively broken with the reformist 
program of UN human rights policy. Although this vision 
does not betray the liberal goals, it shatters the civilizing 
constraints which the UN Charter, with good reason, has 
placed on the means of realizing these goals. 


To be sure, today the United Nations is not yet in a posi- 
tion to compel a non-compliant member state to guaran- 
tee democracy and the rule of law to its own citizens. And 
the highly selective enforcement of the UN’s human rights 
policy is subject to the constraints of political realities: 
Russia need not fear an armed intervention in Chechnya 
because it is equipped with veto power. Saddam Hussein’s 
use of nerve gas against his own Kurdish population is 
only one of many chapters in the disgraceful chronicle of 
failures of a community of states that averts its gaze even 
from genocide. All the more important, therefore, is the 
core mission of peacekeeping for which the UN was origi- 
nally founded, that is, enforcing the prohibition against 
wars of aggression which, in the aftermath of World War 
II, led to the elimination of the ius ad bellum and set new 
restrictions on the sovereignty of individual states. With 
this, classical international law took at least a first decisive 
step along the road to a cosmopolitan rule of law. 

For half a century, the United States could be counted 
on as the pacemaker for progress on this cosmopolitan 
path. However, with the war in Iraq, it has not only 
destroyed this reputation and abandoned its role as guar- 
antor of international rights; its violation of international 
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law sets a disastrous precedent for future superpowers. 
Make no mistake, the normative authority of the United 
States of America lies in ruins. Neither of the two condi- 
tions for a legally permissible deployment of military force 
was satisfied: the war was neither a case of self-defense 
against an actual or imminent attack, nor was it autho- 
rized by a decision of the Security Council in accordance 
with Chapter VII of the UN Charter. Neither Resolution 
1441 nor any of the 17 previous (and “spent”) resolutions 
on Iraq can be cited as a sufficient authorization. As it 
happens, the “coalition of the willing” confirmed this 
performatively by first seeking a “second” resolution, and 
declined to bring the motion to a vote only because it 
could not even count on the “moral” majority of the veto- 
less members of the Security Council. Ultimately, the 
whole procedure turned into a farce as the US President 
repeatedly declared his intention to act without a mandate 
from the UN if necessary. From the very beginning, the 
Bush Doctrine made it impossible to understand the 
military deployment in the Gulf region as a mere threat. 
For this would have presupposed that the threatened 
sanctions could have been averted. 

Nor does a comparison with the intervention in Kosovo 
provide any mitigation. Granted, authorization by the 
Security Council was not forthcoming in this case either. 
But three circumstances of that intervention offered 
legitimation after the fact: first, the aim of preventing 
ethnic cleansing, which was known at the time to be 
taking place; second, the erga omnes provision in interna- 
tional law which mandates intervention to provide emer- 
gency aid in such cases; and, finally, the undisputed 
democratic and constitutional character of all the states 
participating in the vicarious military coalition. Today, 
by contrast, the normative disagreement is dividing the 
West itself. 

Already at that time, in April 1999, a striking differ- 
ence in strategies for justifying military action between 
the continental European and the Anglo-American powers 
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had become apparent. The Europeans had drawn the 
lesson from the Srebrenica disaster that armed interven- 
tion should be used to close the gap between effective- 
ness and legitimacy which had been opened by earlier 
peacekeeping operations, and thereby make progress 
toward a fully institutionalized cosmopolitan law. Con- 
versely, England and America were content with the 
normative goal of promulgating their own liberal order 
internationally, if necessary with force. At the time of the 
intervention in Kosovo, I attributed this difference to 
contrasting traditions of legal thought — Kant’s cosmopoli- 
tanism on the one side and John Stuart Mill’s liberal 
nationalism on the other. However, in light of the hege- 
monic unilateralism which the architects of the Bush 
Doctrine have pursued since 1991,' one could conjecture 
in hindsight that the American delegation had already 
conducted the negotiations at Rambouillet from this orig- 
inal standpoint. Be that as it may, George W. Bush’s deci- 
sion to consult the Security Council was not motivated 
by any desire for legitimation through international law, 
for the latter had long since been dismissed internally as 
superfluous. Rather, this rearguard action was desired 
only to the extent that it broadened the basis for the 
“coalition of the willing” and soothed concerns among the 
American population. 

Nevertheless, we should not interpret the neoconserva- 
tive doctrine as an expression of normative cynicism. 
Geo-strategic objectives such as securing spheres of in- 
fluence or access to essential resources, which such policy 
is also supposed to promote, may well invite analysis in 
terms of a critique of ideology. However, such conven- 
tional explanations trivialize what, until eighteen months 
ago, was still an unimaginable break with norms to which 
the United States had been committed. We would do well 
not to waste our time with speculations concerning 
motives but instead to take the doctrine at its word. To 
do otherwise would be to fail to grasp the revolutionary 
character of a political reorientation that draws its 
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sustenance from the historical experiences of the last 
century. 


Hobsbawm correctly described the twentieth century as 
the “American century.” Neoconservatives can view them- 
selves as “victors” and can adopt the undisputed American 
successes — the successful reordering of Europe and the 
Pacific and Southeast Asia after the defeat of Germany 
and Japan and the reorganization of Eastern and Central 
European societies after the collapse of the Soviet Union 
— as the template for a new world order to be realized 
under US leadership. From the perspective of a liberal 
post-histoire 4 la Fukuyama, this model has the advantage 
of making laborious and awkward discussions of norma- 
tive goals pointless: what could possibly be better for 
people than the worldwide spread of liberal states and the 
globalization of free markets? Moreover, the road thereto 
is clearly marked: war and the arms race brought Germany, 
Japan, and Russia to their knees. In the current era of 
asymmetric warfare, military might is more attractive 
than ever, since the victor is determined a priori and can 
purchase victory with relatively few casualties. Wars that 
make the world better need no additional justification. 
From this point of view, wars remove undisputed evils 
that would continue to exist under the aegis of a powerless 
international community at the cost of collateral damage 
which can be disregarded. Saddam toppled from his 
pedestal is the argument — no further justification is 
required. 

This doctrine was developed long before the terrorist 
attack on the Twin Towers. However, the cleverly manipu- 
lated mass psychology of the all-too-understandable shock 
of September 11 first created the climate in which the 
new doctrine could win widespread support, though in 
the rather different, heightened version of a “war against 
terrorism.” This intensification into the “Bush Doctrine” 
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results from defining an essentially new phenomenon in 
the familiar terms of conventional warfare. In the case of 
the Taliban regime, there was actually a causal connection 
between the elusive terrorism and a concrete “rogue state” 
that could become a target of attack. This provided a 
model for understanding classical interstate warfare as a 
means of defusing the insidious threat emanating from 
diffuse networks spanning the globe. 

By contrast with the original version of the doctrine, 
this connection between hegemonic unilateralism and 
countering an insidious threat brings the argument for 
self-defense into play. But this also imposes new burdens 
of proof. The American government had to try to con- 
vince a global public that there had been contacts between 
Saddam Hussein and al-Qaeda. At least at home, the 
disinformation campaign was so successful that according 
to the most recent polls, 60 percent of Americans welcome 
the defeat of Saddam as “redress” for the terror attacks of 
September 11. However, aside from the difficulty of the 
lack of evidence, the Bush Doctrine does not really offer 
a plausible explanation for the pre-emptive use of military 
force. The violence of the new global terrorism — “war in 
peacetime” — escapes the categories of state warfare. It 
certainly cannot justify the relaxation of the strict clause 
regulating states’ self-defense in international law to 
permit anticipatory military self-defense. 

In the face of enemies who are globally networked, 
decentralized, and invisible, only prevention at other oper- 
ative levels can be of help. Neither bombs nor missiles, 
neither fighter jets nor tanks, are of any help here. What 
will help is the international coordination of flows of infor- 
mation among national intelligence services and prosecu- 
torial authorities, the control of flows of money, and, in 
general, the detection of logistics networks. The corre- 
sponding “security programs” in support of these goals 
concern civil rights within states, not international law. 
Other dangers arising from self-incurred policy failures 
concerning the non-proliferation of atomic, chemical, and 
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biological weapons are in any case better handled through 
negotiations and inspections than through wars of dis- 
armament, as the muted response to North Korea 
illustrates. 

The intensification of the focus of the original doctrine 
onto terrorism, therefore, offers no gain in legitimacy for 
the direct pursuit of a hegemonic world order. Saddam 
toppled from his pedestal remains the argument: the 
symbol of a new liberal order for an entire region. The 
war in Iraq is a link in the chain of a new global political 
order that justifies itself as the replacement for the inef- 
fectual human rights politics of an exhausted world orga- 
nization. The USA becomes, so to speak, the trustee for 
the role in which the UN failed. What speaks against it? 
Moral feelings can lead us astray because they are tied to 
specific scenes and images. There is no way around the 
question of how to justify the war as such. The key dis- 
agreement is over whether justification through interna- 
tional law can and should be replaced by the unilateral, 
world-ordering politics of a self-appointed hegemon. 


Empirical objections against the possibility of actually 
realizing the American vision converge on the thesis that 
global society has become far too complex to be con- 
trolled from a center through a politics backed by military 
power. In the fear driving the technologically heavily 
armed superpower, one can sense the “Cartesian anxiety” 
of a subject who tries to objectify both itself and the world 
around it in an effort to bring everything under control. 
Politics progressively loses ground to the horizontally net- 
worked media of both markets and social communication 
once it regresses to the original, Hobbesian form of a 
hierarchical security system. A state that reduces all of its 
options to the inane alternative between war and peace 
quickly runs up against the limits of its own organiza- 
tional capacities and resources. It also diverts the process 
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of political and cultural communication with competing 
powers and foreign cultures into false channels and drives 
the costs of coordination to dizzying heights. 

However, even if hegemonic unilateralism could be 
implemented, it would generate side effects that are unde- 
sirable by its own normative criteria. The more political 
power (understood in its role as a global civilizing force) 
is exercised in the dimensions of the military, the intelli- 
gence services, and the police, the more it comes into 
conflict with its own purposes and endangers the mission 
of improving the world in accordance with liberal ideas. 
In the United States itself, the indefinite imposition of the 
program of a “wartime president” is already undermining 
the foundations of the rule of law. Quite apart from the 
methods of torture which are practiced or tolerated 
outside the nation’s borders, the wartime regime is not 
only stripping the prisoners in Guantanamo of the rights 
they are entitled to according to the Geneva Convention; 
it is also expanding the powers of the security agencies in 
ways that infringe on the constitutional rights of Ameri- 
can citizens. And wouldn’t the Bush Doctrine demand 
normatively counter-productive measures if, as seems 
probable, were to make the citizens of Iraq, Syria, Jordan, 
Kuwait, etc., a less than friendly use of the very demo- 
cratic freedoms which the American government wants 
to bestow on them? The Americans may have liberated 
Kuwait in 1991, but they did not democratize it. 

Above all, however, the superpower’s usurped role of 
trustee runs up against the objections of its own allies, 
who remain unconvinced for good normative reasons of 
its paternalistic claim to unilateral leadership. There was 
a time when liberal nationalism saw itself as justified in 
promulgating the universal values of its own liberal order, 
if need be with military force, throughout the entire 
world. Transferring this self-righteousness from the 
nation-state to a single hegemonic power does not make 
it any more tolerable. Precisely the universalistic core of 
democracy and human rights forbids their unilateral 
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imposition at gunpoint. The universal validity claim which 
binds the West to its “basic political values,” that is, to 
the procedure of democratic self-determination and the 
vocabulary of human rights, must not be confused with 
the imperialist claim that the political form of life and the 
culture of a particular democracy — even the oldest one — 
is exemplary for all societies. 

The “universalism” of the ancient empires was of this 
sort. They perceived the world beyond the indistinct 
horizon of their frontiers from a perspective centered on 
their own worldview. The self-understanding of moder- 
nity, by contrast, has been shaped by an egalitarian uni- 
versalism that requires a decentering of one’s own 
perspective. It demands that one relativize one’s own 
views to the interpretive perspectives of equally situated 
and equally entitled others. It was precisely American 
pragmatism that made insight into what is in each case 
equally good for all parties contingent on reciprocal per- 
spective taking. The “reason” of modern rational natural 
law is not instantiated by universal “values” that one can 
own like goods, and distribute and export throughout the 
world. “Values” — including those that can count on 
winning global recognition — do not float in mid-air, but 
acquire binding force only within the normative orders 
and practices of particular cultural forms of life. When 
thousands of Shiites in Nasiriya demonstrate against both 
Saddam and the American occupation, they express the 
fact that non-Western cultures must appropriate the 
universalistic content of human rights with their own 
resources and in their own interpretation, one that estab- 
lishes a convincing connection to local experiences and 
interests. 

This is also why multilateral will-formation in inter- 
state relations is not simply one option among others. 
From its self-imposed isolation, even the good hegemon, 
having appointed itself as the trustee of general interests, 
cannot know whether what it claims to do in the interest 
of others is, in fact, equally good for all. There is no 
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coherent alternative to the progressive development of 
international law into a cosmopolitan order that ensures 
an equal and reciprocal hearing for the voices of all those 
affected. Thus far, the world organization has not suffered 
any really serious damage. It has even experienced an 
increase in esteem and influence because the “small” 
member states on the Security Council refused to buckle 
under the pressure from the larger states. The reputation 
of the world organization can suffer only at its own hand, 
by attempting, through compromises, to “heal” what 
cannot be healed. 
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I 
The Voice of Europe in 
the Clamor of its Nations 


3 
February 15, or: 
What Binds Europeans’ 


Preliminary remark: It is Jiirgen Habermas’s and my express 
wish to co-sign this analysis, which is at the same time 
an appeal. Setting aside the differences which may have 
divided us in the past, we regard it as both necessary and 
urgent that German and French philosophers should raise 
their voices together. As will be clear to the reader, Jiirgen 
Habermas authored this text. Personal circumstances pre- 
vented me from writing a text of my own, though I would 
gladly have done so. I nevertheless agreed with Jiirgen Haber- 
mas to co-sign this appeal whose premises and normative 
perspectives I substantially share: the definition of new Euro- 
pean political responsibilities free from all Eurocentrism, the 
call for a renewed affirmation and effective reform of inter- 
national law and its institutions, in particular, the United 
Nations, a new conception and new practice of distributing 
state powers, etc., in the spirit, and even the letter, of the 
Kantian tradition. Moreover, Jiirgen Habermas’s remarks 
overlap at many points with reflections that I recently devel- 
oped in my book Voyous. Deux Essais sur la raison (Galilée, 
2002).’ In a couple of days, a book by Jiirgen Habermas 
and myself will appear in the United States with interviews 
that each of us gave in New York following September 11, 
2001.3 Notwithstanding the obvious differences in our 
approaches and modes of argumentation, this also reveals 
affinities between our views on the future of the institutions 


39 


THE VOICE OF EUROPE 


of international law and the new tasks confronting Europe. 
(Jacques Derrida) 


We should not forget two dates. The first is the day on 
which the newspapers reported to their flabbergasted 
readers the Spanish Prime Minister’s invitation to the 
European governments willing to support the war in Iraq 
to swear an oath of loyalty to Bush behind the backs of 
their other EU colleagues. But just as little should we 
forget February 15, 2003, the day on which the masses 
of demonstrators in London, Rome, Madrid, Barcelona, 
Berlin, and Paris responded to this coup. The simultaneity 
of these overpowering demonstrations — the largest since 
the end of World War II — may go down in future history 
books as a signal for the birth of a European public. 

During the leaden months leading up to the outbreak 
of the Iraq War a morally obscene division of labor had 
stirred up people’s emotions. The large-scale logistical 
operation accompanying the inexorable military build-up 
and the hectic bustle of humanitarian aid organizations 
intermeshed like the wheels of a precision mechanism. 
The spectacle also unfolded dispassionately before the 
eyes of the population who were denied any independent 
initiative and who were destined to be its victims. No 
doubt about it, the power of emotions brought the united 
citizenry of Europe to its feet. At the same time, the 
war finally brought home to the Europeans the long- 
prefigured failure of their common foreign policy. As 
in the world as a whole, the casual violation of inter- 
national law also sparked a controversy in Europe over 
the future of the international political order. However, 
the divisive arguments cut deeper here in Europe. 

The well-known fault lines came all the more clearly 
to the fore in this dispute. The controversial stances on 
the role of the superpower, on the future world order, and 
on the relevance of international law and the UN brought 
the latent antagonisms into the open. The gulf between 
the continental and the Anglo-Saxon countries, on the 
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one hand, and between “old Europe” and the Eastern 
European accession countries, on the other, became 
deeper. In Great Britain, the “special relationship” with 
the United States is by no means uncontroversial; but it 
continues to feature at the top of Downing Street’s list of 
priorities. And although the Eastern European countries 
want to join the EU, they are not yet willing to restrict 
their sovereignty once again so soon after recovering it. 
The Iraq crisis was merely the catalyst. The constitutional 
convention in Brussels has also made manifest the conflict 
between those nations that really want to deepen the EU 
and those that have an understandable interest in freezing 
the existing mode of intergovernmental governance or, at 
most, making cosmetic changes to it. It is now no longer 
possible to paper over this conflict. 

The future constitution will bring us a European foreign 
minister. But what use is a new office as long as the gov- 
ernments do not agree on a common policy? Even a Fischer 
with a new title would remain as powerless as Solana. For 
the present, only the core European member states are 
ready to endow the EU with certain features of a state. 
What should be done if only these countries can agree on 
a definition of “our interests”? If Europe is not to fall 
apart, these countries must now make use of the mecha- 
nism of “enhanced cooperation” agreed upon in Nice to 
take the initial steps toward a common foreign, security, 
and defense policy in a “Europe of different speeds.” This 
will generate a momentum that the other members — ini- 
tially those in the Eurozone — will not be able to resist in 
the long term. In the context of the future European 
constitution, there cannot and must not be any room for 
separatism. To take the lead does not mean to exclude. 
The core European avant-garde must not congeal into a 
Little Europe; it must play the role of a locomotive, as it 
has done so often in the past. The more closely cooperat- 
ing member states of the EU will leave the door open to 
the others out of self-interest, if for no other reason. The 
invitees will be more willing to walk through this door 
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the sooner core Europe also acquires the power to act in 
external affairs and shows that, in a complex world society, 
not only armies count but also the soft power of negotia- 
tion agendas, alliances, and economic benefits. 

In this world, it does not pay to heighten politics into 
the alternative between war and peace, which is as obtuse 
as it is costly. Europe must throw its weight onto the 
scales at the international level and within the UN in 
order to counterbalance the hegemonic unilateralism of 
the United States. At global economic summits and in the 
institutions of the WTO, the World Bank, and the Inter- 
national Monetary Fund, it should bring its influence to 
bear in shaping the design of a future global domestic 
politics. 

However, at present the policy of further expanding the 
EU is running up against the limits of the existing admin- 
istrative steering mechanisms. Until now, the functional 
imperatives of creating a common economic and currency 
zone have propelled reforms. However, these driving 
forces are now exhausted. An active policy that calls not 
just for the removal of obstacles to competition but also 
for a common will on the part of the member states is 
dependent on the motives and convictions of the citizens 
themselves. Majority decisions on momentous new direc- 
tions in foreign policy can only count on acceptance if the 
overruled minorities are in solidarity with the majority. 
However, that presupposes a feeling of political belonging. 
The peoples must “build,” so to speak, a new European 
dimension onto their national identities. The already quite 
abstract civic solidarity which restricts itself to fellow- 
nationals must in future be extended to include European 
citizens of other nations. 

This poses the question of “European identity.” Only 
the consciousness of a common political fate and the con- 
vincing prospect of a common future can dissuade out- 
voted minorities from obstructing the majority will. The 
citizens of one nation must regard the citizens of another 
nation as “one of us” in principle. This requirement leads 
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us to the question which inspires so many skeptical 
responses: are there historical experiences, traditions, and 
achievements capable of fostering among European citi- 
zens the sense of a shared political fate that they can shape 
in common? A compelling, let alone an inspiring, “vision” 
for a future Europe will not materialize out of thin air. 
Today only an unsettling sense of disorientation can induce 
it. However, the constraints of a situation in which we 
Europeans are thrown back upon our own resources can 
produce such a vision. Moreover, it must make itself heard 
in the wild cacophony of a clamorous public arena. If the 
topic has thus far not even found its way onto the agenda, 
then we have failed as intellectuals. 


The Vagaries of a European Identity 


It is easy to reach agreement on matters that do not 
involve serious commitments. We all share an image of a 
peaceful, cooperative Europe that is open to other cul- 
tures and is ready to engage in dialogue. We welcome the 
Europe which found exemplary solutions for two prob- 
lems during the latter half of the twentieth century. The 
EU already represents a form of “government beyond the 
nation-state” that could serve as an example to be emu- 
lated in the postnational constellation. Moreover, the 
European social welfare systems counted for a long time 
as exemplary. Now they are on the defensive at the level 
of the nation-state. However, no future politics designed 
to tame capitalism in territorially unbounded spaces can 
afford to regress behind the standards of social justice 
which the welfare state established. If Europe met the 
challenge of two problems of this magnitude, why should 
it not also rise to the further challenge of defending and 
advancing a cosmopolitan global order based on interna- 
tional law against competing projects? 

Of course, a pan-European discourse would have to 
meet with supportive dispositions that are waiting to be 
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activated, so to speak, by processes designed to promote 
self-understanding. Two facts seem to contradict this 
optimistic assumption. Haven’t Europe’s most important 
historical achievements lost their power to foster identity 
precisely because of their success throughout the world? 
Moreover, what is supposed to hold together a region that 
is marked like no other by the enduring rivalry between 
self-confident nations? 

Because Christianity and capitalism, natural science 
and technology, Roman law and the Napoleonic Code, the 
bourgeois urban lifestyle, democracy and human rights, 
and the secularization of state and society have spread 
across other continents, these achievements are no longer 
the exclusive property of Europe. The Western mentality 
rooted in the Judeo-Christian heritage certainly has dis- 
tinctive features. However, even this intellectual habitus, 
which is characterized by individualism, rationalism, and 
activism, is something that European nations share with 
the United States, Canada, and Australia. The “West,” 
understood as a spiritual formation, comprises more than 
just Europe. 

Moreover, Europe is made up of nation-states that set 
themselves apart from one another polemically. The 
national consciousness expressed in national languages, 
national literatures, and national histories has long repre- 
sented an explosive force. However, the destructive power 
of nationalism gave rise to distinctive attitudes that lend 
contemporary Europe, with its incomparably rich cultural 
diversity, a characteristic profile in the eyes of non- 
Europeans. A culture that has over the centuries been 
torn apart more than any other by conflicts between city 
and country, ecclesiastical and secular power, the compe- 
tition between religion and science, and the struggles 
between political authorities and antagonistic classes, had 
to learn the painful lessons of how differences can be com- 
municated, oppositions institutionalized, and tensions 
stabilized. The recognition of differences, the mutual 
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recognition of others in their otherness, can also become 
a distinguishing mark of a shared identity. 

The pacification of class conflicts through the welfare 
state and the self-restriction of state sovereignty in the 
context of the EU are only the most recent examples of 
this. In the third quarter of the twentieth century, Europe 
west of the Iron Curtain experienced, in the words of Eric 
Hobsbawm,, its “Golden Age.” Since then, traits of a shared 
political mentality have become discernible, so that others 
often perceive us first as Europeans, rather than as 
Germans or French, and not just in Hong Kong but also 
in Tel-Aviv. It is true that secularization has advanced 
further, relatively speaking, in European societies. Here 
citizens tend to look askance at transgressions of the 
boundaries between politics and religion. Europeans have 
a relatively high level of confidence in the organizational 
accomplishments and steering capacities of the state, 
whereas they are skeptical of the effectiveness of the 
market. They have a sharp sense for the “dialectic of 
enlightenment” and do not harbor one-sidedly optimistic 
expectations concerning technological advances. They 
have preferences for the security guarantees of the welfare 
state and for regulations that strengthen social solidarity. 
The threshold of tolerance toward the exercise of violence 
against persons is relatively low. The desire for a multi- 
lateral and legally regulated international order goes along 
with the hope for an effective global domestic politics 
within the framework of a reformed United Nations. 

The constellation which allowed the lucky Western 
Europeans to develop such a mentality in the shadow of 
the Cold War has collapsed since the events of 1989 and 
1990. However, February 15 shows that the mentality 
itself has outlived the context which gave rise to it. That 
also explains why “old Europe” views the muscular hege- 
monic policies of its superpower ally as a challenge. And 
why so many in Europe welcome Saddam’s fall as a libera- 
tion, while rejecting the illegality in international law of 
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the unilateral, pre-emptive and inadequately and confus- 
ingly justified invasion. Yet, how stable is this mentality? 
Does it have roots in deeper historical experiences and 
traditions? 

We now know that many political traditions that 
attempt to ground their authority in their naturalness 
were in fact “invented.” By contrast, a European identity 
born in the public spotlight would have a frankly con- 
structed character from the beginning. But only one 
based on arbitrary foundations would bear the taint of 
randomness. The ethical-political will instantiated in the 
hermeneutics of processes of self-understanding is not 
arbitrary. The distinction between the heritage we 
embrace and the heritage we wish to reject demands just 
as much consideration as the decision concerning the 
interpretation under which we appropriate it. Historical 
experiences are only candidates for the conscious appro- 
priation without which they cannot exercise an identity- 
constituting force. In conclusion, I would like to offer 
some remarks on such “candidates” in light of which the 
contours of the post-war European mentality can emerge 
more clearly. 


Historical Roots of a Political Profile 


The relation between church and state in modern Europe 
assumed different forms either side of the Pyrenees, north 
and south of the Alps, and west and east of the Rhine. 
The religious neutrality of the state took on different legal 
forms in different European countries. However, within 
civil society, religion everywhere assumes a similarly 
apolitical role. Even if one may well regret this social 
privatization of faith in other respects, it has a desirable 
consequence for political culture. In Europe, a president 
who begins his official functions every day with a public 
prayer and connects his momentous political decisions 
with a divine mission is difficult to imagine. 
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The emancipation of civil society from the tutelage of 
absolutist regimes was not connected everywhere in 
Europe with the appropriation and democratic transfor- 
mation of the modern administrative state. However, the 
impact of the ideas of the French Revolution across Europe 
explains, among other things, why here politics in both of 
its manifestations — as the medium for securing freedom 
and as organizational power — is regarded in a positive 
light. The imposition of capitalism, by contrast, was asso- 
ciated with pronounced class conflicts. This memory pre- 
vents an equally unequivocal assessment of the market. 
These contrasting valuations of politics and the market may 
also reinforce Europeans’ confidence in the civilizing 
power of a state that they expect to compensate for 
“market failures.” 

The party system which emerged from the French 
Revolution has often been imitated. But only in Europe 
does it also serve to promote an ideological competition 
that exposes the pathological consequences of capitalist 
modernization within society to an ongoing political 
evaluation. This tends to promote citizens’ awareness of 
the paradoxes of progress. Conservative, liberal, and social- 
ist interpretations clash over the assessment of two 
aspects: do the losses generated by the disintegration of 
the protective traditional forms of life outweigh the gains 
of a chimerical progress? Or do the gains which current 
processes of creative destruction promise for the future 
outweigh the suffering of the losers in the process of 
modernization? 

In Europe, the long-enduring impacts of class differ- 
ences were experienced by those affected as a fate that 
only collective action could prevent. Thus, against the 
background of the labor movement and the traditions 
of Christian social thought, a solidary ethos of struggle 
for greater social justice aimed at universal welfare 
prevailed over an individualistic ethos of performance- 
based justice that accepts the inevitability of gross social 
inequalities. 
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Today Europe is marked by the experiences of the 
twentieth-century totalitarian regimes and by the Shoah, 
the persecution and destruction of the European Jews, in 
which the Nazi regime also ensnared the societies of the 
countries it conquered. The self-critical confrontations 
with this past have revived the memory of the moral 
foundations of politics. A heightened sensitivity for viola- 
tions of personal and bodily integrity is reflected, among 
other things, in the fact that the Council of Europe and 
the EU have made the rejection of the death penalty a 
criterion of membership. 

At one time in their belligerent past, all European 
nations were entangled in bloody conflicts. Their experi- 
ences of being mobilized against each other militarily and 
intellectually inspired them to develop new supranational 
forms of cooperation after World War II. The historical 
success of the European Union has confirmed Europeans 
in the conviction that the domestication of the state’s use of 
violence also calls for a reciprocal restriction of the scope 
of sovereignty at the global level. 

Each of the major European nations has experienced a 
flourishing of imperial power and, more importantly in 
the present context, has had to come to terms with the 
experience of the loss of an empire. For many countries, 
this experience of decline is associated with the loss of 
colonial possessions. With growing distance from imperial 
domination and colonial history, the European powers 
have also had the opportunity to achieve a reflexive dis- 
tance toward themselves. In this way, they could learn to 
see themselves from the perspective of the defeated in the 
questionable role of victors who were called to account 
for the violence of an imposed and disruptive process of 
modernization. This may have contributed to the repudia- 
tion of Eurocentrism and have inspired the Kantian hope 
for a future global domestic politics. 
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Core Europe as 
Counterpower? 
Follow-up Questions’ 


Question: Reading your appeal in connection with your 
article “Interpreting the Fall of a Monument” (Frankfurter 
Allgemeine Zeitung, April 17, 2003),? one gets the impres- 
sion that you are assuming that the role of the United 
States as the normative avant-garde of the twentieth 
century is finished and that you are proclaiming Europe 
as the new territorial and moral authority at the beginning 
of the twenty-first century. But if your proposal is to posi- 
tion Europe as the standard-bearer on the world stage, is 
there not a risk that playing up European peculiarities 
may have counterproductive consequences for the West, 
in general, and for the relation between Europe and the 
USA, in particular? 


J. H.: The hegemonic vision which informs not just the 
rhetoric, but also the actions, of the current American 
government contradicts the liberal principles of the new 
world order which the father of the current President still 
advocated. If I may be permitted a biographical allusion: 
already as a schoolboy I was politically socialized entirely 
in the spirit of the ideals of the American and French 
eighteenth century. When I now assert that the moral 
authority which the USA derived from its role as an 
advocate of the global politics of human rights lies in 
shreds, then I am merely appealing to its own principles, 
as previously during the protests against the Vietnam 
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War. Our criticism measures itself against the better tra- 
ditions of the United States itself. However, this will 
become more than a melancholy lament only when Europe 
recalls its own strengths. 


Question: You distinguish seven identity-founding char- 
acteristics of Europe: secularization, the priority of the 
state to the market, the primacy of social solidarity over 
“merit,” skepticism concerning technology, awareness of 
the paradoxes of progress, rejection of the law of the 
stronger, and the commitment to peace as a result of the 
historical experience of loss. This conception of European 
identity seems to rest primarily on a contrast with the US. 
Isn't this opposition overstated given that they share uni- 
versalistic orientations and given their shared opposition 
to other images of political order — for example, that of 
the fundamentalist religious state? 


J. H.: Nobody needs to be told that there is a difference 
in political mentality between Iran and Germany. 
However, if the EU is to bring a competing project to bear 
against the US in the elaboration of a universalistic inter- 
national order, or if the EU is to offer at least a political 
counterweight to hegemonic unilateralism, then Europe 
must acquire self-confidence and an independent profile. 
It must profile itself, not against “the” West, which we 
ourselves are, nor against the liberal traditions of the 
oldest democracy, which, after all, also have their roots 
in Europe. It must take a stand against the dangerous 
ideological politics of people who have come to power 
under pretty contingent, not to say dubious, circumstances 
and who will hopefully soon be elected out of office again. 
We should not try to read a deeper meaning into these 
contingencies by engaging in grand theorizing. 


Question: Is the strong support for war in the US to be 
traced back mainly to fundamental differences in mental- 
ity or rather to the influence of the media? 
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J. H.: When it comes to political suggestibility, we are all 
equally susceptible to the propaganda of Big Brother. The 
mobilization of the population and the exploitation of the 
all-too-understandable shock of September 11 by the con- 
formist media may have something to do with the histori- 
cal experiences of a nation that was spared until now; it 
is not a direct reflection of differences in mentality. I have 
traveled regularly to the US since 1965 and often remain 
there for a semester. My impression is that the room for 
open political debate has never been so constrained as it 
is at present. I would not have thought that this degree of 
official government opinion-formation and _ patriotic 
conformism would be possible, not in liberal America. 
However, the centrifugal forces acting on this multi-ethnic 
continent have never been so powerful either. And since 
1989 there has not been an external enemy to perform 
the latent function of suppressing inner tensions. Many 
people in Washington will be happy that terrorism is 
taking over this role. 


Question: You ascribe the central role in the future 
European unification process to a “core Europe.” But who 
belongs to core Europe? Who should assume the driving 
role in the future as envisaged by the Nice mechanism? 


J. H.: The “ongoing” project of conducting a symbolically 
effective and mentality-forming common foreign policy 
— which would be easy to institutionalize, by the way — 
must be undertaken by France, Germany, and the Benelux 
states. Then Italy and Spain would have to be won over. 
At present, it is not the populations but the governments 
that are the problem. The Greek government may well be 
open to a joint initiative. 


Question: What role will Eastern Europe play in the 
future? Does the dividing line already run here be- 
tween Europe and “the Rest” due to the lack of shared 
experiences over the past 50 years? Won't the Eastern 


51 


THE VOICE OF EUROPE 


European accession states thereby be excluded in the 
long run? 


J. H.: That’s the obvious objection. But how can there be 
any question of “exclusion” when the door to accession is 
also wide open in this respect? I can understand the 
outlook of nations that want to enjoy their recently recov- 
ered sovereignty. I can also understand the conclusions 
concerning the Iraq War that a friend like Adam Michnik 
draws from the wonderful historical experience of the 
liberation from Soviet domination. But that’s not the same 
thing as “exclusion.” Here we must keep three facts in 
mind. First, the changing tempo of European unification 
has always been determined by the agreement between 
France and Germany to keep the process moving forward. 
For example, the whole process came to a standstill 
between Schréder and Jospin. Second, as the Eurozone 
demonstrates, there is already a Europe of different speeds. 
For the foreseeable future, Great Britain will not join the 
monetary union for its own reasons. Finally, the call for a 
common foreign policy is less an initiative than a reaction 
born of necessity. I can think of no better expression than 
the alternative posed by Richard Rorty: “Humiliation or 
solidarity.”> The Eastern Europeans should not under- 
stand that as exclusion either, but as a call for solidarity 
with the rest of Europe. 


Question: What significance does England have for Europe 
on your definition? Doesn’t England lie closer to America 
than to Europe, in spite of the massive anti-war demon- 
strations, on account of its mentality, at least if one con- 
trasts a Europe shaped by continental moral ideas with an 
Anglo-Saxon “utilitarian” space? 


J. H.: The connection between philosophical traditions 
and the long-term orientation of national policies is not 
really that close. The emergence of the European Union 
always represented a problem for Great Britain — and it 
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will remain so for the near future. However, Blair’s loudly 
proclaimed advocacy for a unipolar world is just one posi- 
tion among many. As one can read in the liberal journal 
Prospect, the special relationship is by no means universally 
accepted in England. Moreover, unless I am mistaken, 
Blair’s unconditional oath of loyalty to Bush rests on false 
premises — that will not escape people in England. If I may 
generalize, the English have a different conception of the 
future EU than have the Germans or the French. This 
difference exists independently of the Bush Doctrine and 
the Iraq War. In my opinion, Europe should not continue 
to brush this conflict under the carpet. 


Question: In the past when you related your conception 
of constitutional patriotism to a shared history, it was 
always with an explicit warning against exclusivity and 
with a call for the inclusion of others. If we take the idea 
of a European constitutional patriotism as a model, 
wouldn’t European identity have to be more strongly uni- 
versalistic and more open? 


J. H.: The idea that constitutional patriotism amounts to 
nothing more than the invocation of abstract principles 
is a tendentious misrepresentation of opponents who 
would prefer something palpably national. I can’t resist 
the temptation to quote from a long interview I con- 
ducted with Jean Marc Ferry in 1988 on the concept of 
constitutional patriotism: “The same universalistic 
content must in each case be appropriated from out of 
one’s own specific historical life-situation, and become 
anchored in one’s own cultural form of life. Every collec- 
tive identity, even a postnational one, is much more con- 
crete than the ensemble of moral, legal, and political 
principles around which it crystallizes.”* In the context 
of a pan-European political public sphere and culture, 
the citizens must develop a completely different political 
self-understanding than that expressed, for example, in 
American civil religion. 
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Question: To put the same question differently: doesn’t 
this way of gearing identity to historically evolved col- 
lective mentalities run the risk of being understood 
substantively? 


J. H.: On the contrary, the danger is rather that European 
commonalities have too little substance. 


Question: What I mean is: what concrete European expe- 
riences are supposed to “found a sense of a shared politi- 
cal fate among European citizens that they can shape in 
common”? 


J. H.: Well, we mostly learn from negative experiences. 
In my Frankfurter Allgemeine Zeitung article of May 31,” I 
recalled the religious wars, the conflicts between religions 
and classes, the decline of empires, the loss of colonial 
possessions, the destructive power of nationalism, the 
Holocaust — as well as the opportunities which can accom- 
pany the process of coming to terms with such experi- 
ences. The EU is itself an example for how the European 
nation-states have come to terms in a productive way with 
their belligerent past. If this project, which has now 
entered the phase of constitution-making, is successful, 
the EU could even serve as a model for forms of “govern- 
ment beyond the nation-state.” 


Question: Don't historical experiences within Europe 
differ markedly from each other, not just between “old” 
and “new” Europe, but also within each individual 
state? 


J. H.: That’s certainly true. Nevertheless, what separates 
them doesn’t have to outweigh what is common, as it 
has until now. No one who has preserved a certain 
sense of history can imagine a Europe without Prague, 
Budapest, and Warsaw — no more than without Palermo. 
Historians have good grounds for describing Frederick II, 
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who reigned in Sicily and Southern Italy, as the first 
“modern” monarch. 


Question: What concrete meaning should we attach to 
your call that “the peoples must ‘build,’ so to speak, a new 
European dimension onto their national identities”? 


J. H.: If the member states of a common currency zone 
are also to grow together politically, they will not be able 
to get by indefinitely without a harmonization of tax 
policy, and certainly not without harmonization of their 
various regimes of social policy. This is the toughest nut 
to crack because it calls for redistributions. Moreover, we 
won't be able to crack it as long as the Portuguese, 
Germans, Austrians, and Greeks are unwilling to recog- 
nize each other as citizens of the same political commu- 
nity. Even at the national level, the abstract, because 
exclusively legally mediated, solidarity among citizens is 
relatively thin. Nevertheless, in Germany this thin basis 
has been sufficient to sustain massive and continuing 
transfer payments from the West to the East even though 
they were separated for 40 years. In Europe, a much 
“thinner” solidarity will be sufficient; but this kind of civic 
sense of belonging together is nevertheless necessary. In 
this respect, the overwhelming demonstrations which 
took place simultaneously in London, Rome, Madrid, 
Berlin, Barcelona, and Paris on February 15 may represent 
the beginning of a trend. 


Question: You postulate that Europe will foster a global 
domestic politics through international economic rela- 
tions. But on what will these future European political 
initiatives be based if not on military efforts, as others 
have proposed? 


J. H.: It won't be possible without any military efforts at 
all. The Iraq conflict has heightened awareness of the 
urgent need for a long-overdue reform of the United 
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Nations. The G8 summits have degenerated into empty 
rituals. I’m thinking primarily that even a global free trade 
policy needs direction and administration if it is not to 
produce asymmetrical advantages for one side and to ruin 
whole economies. The Eurozone states could pool their 
shares in the International Monetary Fund, the World 
Bank, and the Bank for International Settlements to bring 
their influence to bear on many questions, beginning with 
the organization of global financial markets, through trade 
disputes, to an adjustment of the parameters of tax policy. 
I am not an expert in this area, as you know. But it is not 
as if there is no alternative to the neoliberal rationality of 
the existing global economic regime, or even the interpre- 
tation of it defended in Washington. 


Question: When you refer to the demonstrations of 
February 15 as the birth of a new European public sphere, 
you speak of London, Rome, Madrid, Barcelona, Berlin, 
and Paris. But weren't the protests, which extended from 
Jakarta to Washington, something more? Weren't they 
rather the manifesto of a new global public? 


J. H.: suspect that the reasons and motives for the protest 
in the West, on the one hand, and in the (Islamic) East, 
on the other, were not the same. Moreover, an intermit- 
tent global public — one occasionally centered around spe- 
cific themes — has repeatedly emerged since the Vietnam 
War, interestingly mainly in response to wars or massa- 
cres. People seem to agree most readily across cultural 
boundaries in their spontaneous outrage over gross viola- 
tions of human rights. However, not all horrors generate 
equal attention, as is shown by Rwanda and the Congo. 
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The State of 
German-Polish Relations’ 


Question: German-—Polish relations seem to be in a deep 
crisis. After 1989, there was much talk of a German- 
Polish community of interest. For over a year now we have 
been stumbling from one crisis to another: attitudes 
toward the United States and the Iraq War, the EU con- 
stitution, but also, yet again, history. How would you 
describe the current attitude of the Germans toward the 
Poles? What are the reasons for it? 


J. H.: I cannot speak for “the Germans,” of course. But as 
regards the Iraq War, the great majority of our population, 
as you know, took a clear stance against the warmongering 
of the administration in Washington. In my view, this was 
not only for pacifist reasons but also for far-sighted norma- 
tive reasons. The reckless break with international law 
signals the superpower’s intention to intervene as it sees 
fit in war zones. Whoever thrusts law aside in this way is 
shielding their own interests, values, and moral convic- 
tions from the demand for impartial justification in the 
relevant forums. Moreover, it gives other major powers a 
license to violate the prohibition on violence in an equally 
reckless manner when they see fit. As it happens, my 
generation acquired their faith in the civilizing power of 
international law from the Americans who founded the 
United Nations. 
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Certainly, many Poles find ample reasons for skepticism 
in their historical experiences concerning international 
treaties and organizations and the progressive constitu- 
tionalization of international law since 1945. However, 
the past is not always a good guide to the future. I’m 
especially surprised by the strange coalition between a 
weak, opportunistic post-communist government that is 
concerned for its reputation and the otherwise so princi- 
pled intellectuals of the former opposition. This alliance 
played into the hands of a transparent American policy of 
division and it is now ready to let the European constitu- 
tion fail with the acclamation of the nationalists. On the 
German side, the disappointment over the current devel- 
opments plays a greater role than divergent historical 
memories in the increasing German—Polish tensions. On 
the Polish side, historical experiences are, understandably 
enough, once again feeding suspicions concerning German 
dominance in Europe. The German Reich conducted a 
total war on the Eastern front. The SS mobile killing units 
wreaked havoc in Polish towns and villages. The Nazis 
erected the death camps on Polish soil. We recruited 
forced labor in Poland and we murdered and abducted 
Poles. 


Question: Germans have argued extensively over Nazi 
history — one need only think of the student movement 
and the Historians’ Debate. Over the past two to three 
years, however, the emphasis of historical discourse seems 
to have shifted to German suffering during the Nazi 
period, to the aerial bombardment and the deportations. 
How do you view this change in German historical 
consciousness? 


J. H.: Recall the first accounts of emigrants like Hannah 
Arendt and Max Horkheimer, who returned to the 
destroyed cities of their native country after World War 
II. At that time, the German population was suffused 
with self-pity for its own suffering. People saw themselves 
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in the role of victims and for a long time forgot who the 
true victims were. This frame of mind, which Alexander 
and Margarita Mitscherlich analyzed as a form of repres- 
sion, only began to change around the end of the 1950s. 
Since then we have experienced a series of waves: attempts 
to come to terms with the Nazi past and calls for the 
restoration of “normality” have succeeded each other. In 
the meantime, the Shoah has taken on the symbolic 
meaning of a warning throughout the world. The “politics 
of memory” — the attempts of later generations to come 
to terms with mass crimes and past complicity — has 
become normal in many countries, not only in Europe but 
also in South Africa, Argentina, and Chile. 

By my estimate, however, the intensity of the contro- 
versies in Germany has not itself diminished, at least not 
in the media or in public discussion. Two things have 
changed with increasing historical distance. One concerns 
the routine exclusion and suppression which the estab- 
lished public sphere until now quite rightly exercised 
against opinions from the far right. Only through an 
informal but effective sanctioning wall between officially 
tolerated public speech, on the one hand, and privately 
expressed prejudices, on the other, could the political 
mentality of the population be successfully liberalized 
over the past decades. The mechanism functioned once 
again in the Hohmann affair.* However, three generations 
after Auschwitz, the political proscription of dangerous 
political attitudes must function even without an “artifi- 
cial” gap between public and informal opinion designed 
to educate the public. 

This challenge stands in a more or less arbitrary relation 
to the other phenomena you quite correctly describe. The 
Germans could not publicly mourn their own dead after 
the war. Their death was historically related to the deeds 
of a criminal regime that was supported by the mass of 
the population. Under these exceptional circumstances, 
we broke with the culture of memorials for the war dead 
rooted in the nineteenth century and are instead erecting 
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a memorial for the murdered victims of the Germans. I 
supported this undertaking, but it was clear to me that 
this effort would leave traces. The desire to recuperate 
the public mourning for the war dead is not unnatural, 
though it is certainly also fraught with danger. This com- 
memoration must not congeal into a collective narcissism 
and obdurately turn itself against others. 


Question: What influence did the end of the Cold War 
and the unification of Germany have on the change 
in historical consciousness? Germany has become self- 
confident and self-assured. 


J. H.: The populations of the two states grew farther 
apart than expected during the four decades of separa- 
tion. The unification has led to mental antagonisms. In 
1992 and 1993, homes for asylum seekers were burnt 
down? and an intellectual right, which had not existed 
until then, engaged in revisionism under the banner of the 
“self-confident nation.” However, the danger of national- 
istic derailment was banished on May 8, 1995 at the 
latest, when the mass of the German population retro- 
spectively accepted the capitulation of May 8, 1945 as a 
“day of liberation” (contrary to the historical experiences 
of those living at the time). As it happens, I was in 
Warsaw on that day. I remember how difficult I found it 
to have to open a meeting on the fiftieth anniversary as a 
German in Poland, of all places. 


Question: The sociologist Harald Welzer has made a study 
of National Socialism in the family memory of Germans. 
Contemporary Germans are indeed well informed con- 
cerning the horrors of the Nazi regime. However, the vast 
majority of them deny that their own relatives could have 
had anything to do with the Nazi crimes. Two-thirds of 
those questioned state that their parents and grandparents 
suffered greatly during the war. Only 1 percent of those 
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questioned do not rule out that their relatives were directly 
involved in the Nazi crimes. What implications does this 
have for historical consciousness? 


J. H.: The 1968ers were reproached with being too mis- 
trustful and self-righteous in their confrontations with 
their fathers. By that I don’t mean to deny the prevalent 
tendency to rewrite one’s own family history. Involvement 
in the crimes is foisted onto others, but at least onto other 
Germans. Perhaps this shifting of blame to nameless 
others is the price to be paid for a change in mentality in 
the younger generations. 


Question: Isn’t it dangerous when responsibility for the 
entire Nazi era is foisted onto a small Nazi clique? Won't 
future generations end up completely denying the respon- 
sibility of the German people as a whole for German 
history? 


J. H.: I don’t mean to justify distortion or repression in 
whatever form. But the psychological mechanism of split- 
ting off one’s family history from criminal occurrences in 
general does not necessarily lead to an interpretation of 
Nazi history that trivializes the broad acceptance of the 
regime, not to mention the crimes of the large mass of 
“willing helpers.” In the more differentiated historiogra- 
phy and the endeavors at political enlightenment, the 
predominant tendency of the 1950s to make only a leading 
clique liable and to exonerate the people has been over- 
come. On the other hand, no one can predict how poli- 
tical mentalities will develop in Germany in the long 
term. 


Question: In Poland people are very concerned about the 
idea of a Center against Expulsions initiated by Erica 
Steinbach of the League of Expellees and supported 
by many politicians and intellectuals.* Even intellectuals 
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and public personalities like Leszek Kolakowski, Marek 
Edelmann, and Wladyslaw Bartoszewski are opposed to 
the idea. Are these Polish fears well founded? 


J. H.: To be sure, the plan to erect such a center in Berlin 
is historically short-sighted, politically obtuse, and in- 
sensitive and, above all, not well thought-out. Many act 
as though the Eisenmann Memorial to the destruction of 
the European Jews in Berlin justifies the claim for some 
kind of “counterweight.” However, this memorial docu- 
ments precisely the break with the fatal ethnocentric tra- 
dition of the exclusionary commemoration of the victims 
of one’s own nation. The serious problem of expulsions 
must be dealt with in its European dimensions and grasped 
in its full complexity. Then the claims of Wroclaw 
(Breslau) as a site for such a center are more urgent than 
those of Berlin. 

I understand Polish fears of a revival of old mentalities 
in Germany. I myself shared them until the mid-1980s. 
But today I do not see any dramatic signs of a relapse. 
The Red-Green government may be more relaxed in its 
responses, but it is not ignorant of history. In this respect, 
the Poles could hardly wish for a more scrupulous Foreign 
Minister than Joschka Fischer. 


Question: How do you see the problem of anti-Semitism 
in Germany? Is there a connection between anti- 
Semitism, anti-Zionism, and anti-Americanism? 


J. H.: Yes, this ideological connection is typical of 
those forms of radical nationalism that played a major 
role in the collapse of the Weimar Republic. In Germany, 
anti-Americanism has always allied itself with the most 
reactionary currents and serves the most unregenerate 
elements as a cloak for anti-Semitism. On the other hand, 
fear concerning this historical complex clouds the current 
discussion and explains why the justified protest against 
the Iraq War and the well-founded criticism of the Sharon 
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government are often met with misplaced suspicion. In 
Germany, there is still another factor at work. Many 
Jewish citizens could only gradually come to terms 
with living in the Federal Republic because they relied 
on the fact that in the final instance the United States 
would protect them. Thus, the polarization over the Iraq 
War has also led to a split in the liberal camp between 
Jewish and non-Jewish Germans. Therefore, we must 
preserve an even more clear awareness that anti-Semitism 
in the Federal Republic has a different significance from 
(the often even more pronounced) anti-Semitism in other 
countries. 


Question: Then does Germany need a patriotism debate, 
a new definition of the concept? 


J. H.: I regard this proposal of Frau Merkel, with all due 
respect, as nonsense. However, as the last direct witnesses 
die off, our ways of dealing with the monstrous aspects 
of our recent history must also change. 


Question: You speak of constitutional patriotism. What 
does that mean in a European context? 


J. H.: Even national consciousness did not materialize 
out of thin air. It established a fairly abstract form of 
solidarity among strangers. Poles are willing to make 
sacrifices for Poles and Germans for Germans, although 
they have never seen these other people in their lives. 
Civic solidarity that extends beyond local and dynastic 
boundaries is not natural, but first developed in the 
context of the nation-state. Now European unification 
is forcing us to overcome our national short-sightedness. 
The redistribution of burdens within a supranational 
community of 25 states cannot function properly with- 
out an extension of civic solidarity beyond national 
borders. The new accession countries are as much reli- 
ant on such transfer payments, if only for a limited 
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period, as were formerly Ireland, Greece, and Portugal, 
for example. 


Question: In Brussels, the heads of state did not manage 
to agree on a constitution for the EU. Perhaps the expanded 
Europe is too diverse and the fast German—French tandem 
is counterproductive when it comes to unifying the whole 
continent? 


J. H.: The German government vigorously supported the 
membership of Poland and the other Eastern European 
countries. But the old member states failed on two counts 
in Nice. They were not able to agree on the goal of 
the European unification process as a whole. Should the 
unified Europe remain a glorified free trade zone, or 
shouldn't it also become an externally empowered politi- 
cal actor? They had no more success in deepening the 
institutions of the community in a sufficiently timely 
manner to ensure that a complex organism such as the 
enlarged Union is still governable. The constitutional con- 
vention came too late. Things were not helped by the Iraq 
War, which divided the European Union along an already 
longstanding, latent fault line. The American policy 
merely aggravated the opposition between the integra- 
tionists and their opponents. Historically speaking, one 
can easily understand Great Britain’s special relationship 
with the US and Poland’s need to defend its recently 
acquired national sovereignty from new restrictions. 
But then one should show equal consideration for the 
historical reasons underlying the desire of the Western 
European founding states that others should not prevent 
them from promoting a deeper integration. Among 
Germans, the hegemonic unilateralism of the United 
States reinforced the conviction that Europe must learn 
to speak with its own voice in the world. Only a complex, 
overlapping “Europe of different speeds” can lead us out 


of this dead end. 


64 


THE STATE OF GERMAN-POLISH RELATIONS 


Question: You already pleaded in your article with Jacques 
Derrida for an avant-gardistic core Europe. Wouldn’t that 
rather lead to the collapse of the EU? 


J. H.: The scenario which has just unfolded in Brussels 
showed how a Europe that has become ungovernable 
could collapse under the pincer pressure of Great Britain, 
Spain, and Poland. Never before has the European Council 
allowed such an important project to fail in such an 
irresponsible manner. In addition, the absurd acting out 
of national egoisms has been followed immediately by the 
members’ use of strong-arm tactics against each other in 
budgetary disputes. This fatal result was not conjured 
up by any plans for a core Europe but, rather, by the 
energetic attempt to make the Europe of the Twenty-Five 
march in step. 


Question: Won't the alternative development of a core 
Europe pressing ahead with reforms entail a new division 
of the continent? 


J. H.: If I understand you correctly, many Poles are torn 
between the fear of being oppressed by Germany and 
France, on the one hand, and being left behind by them, 
on the other. But with their progressive integration into a 
united Europe, these nations are also making themselves 
increasingly reliant on majority decisions. In order to 
render a core Europe credible as a transitional project that 
leaves the door open for all other members in its own 
interest, distributive decisions concerning the scope and 
use of the common budget must now be separated from 
constitutional political questions. Only when anger and 
mistrust diminish can it become apparent in practice that 
the fact that some countries take the lead does not neces- 
sarily mean that others are excluded. It must remain open 
to any member state to join in the favored forms of 
“enhanced corporation” at any time. The latter have long 
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since been provided for by the various European treaties 
and have already been partially realized by the completion 
of the monetary union. Besides, the whole image you 
invoke is misleading. A monolithic “core” would not 
develop if each of the partners agreed to cooperate more 
closely in specific areas, such as foreign policy, internal 
security, and tax harmonization. 


66 


6 

Is the Development of 
a European Identity 
Necessary, and 

Is It Possible? 


Following the failure of the European governments to 
agree on the draft constitution drawn up by the constitu- 
tional convention, the process of European unification has 
stalled once again. The mutual mistrust of the nations and 
member states seems to signal that European citizens lack 
any sense of mutual political belonging and that the 
member states are as far away as ever from pursuing a 
common project. Here I would like to address two ques- 
tions: first, whether such a European identity is necessary 
(I) and, second, whether a corresponding transnational 
extension of civic solidarity is even possible (II). 


In the course of the process of European unification, 
which has stretched out over almost half a century, intrac- 
table problems seem to have arisen repeatedly. In spite of 
this, the process of integration has progressed steadily 
even in the absence of recognizable solutions to these 
problems. This tends to confirm functionalists in their 
assumption that the political construction of a unified 
economic and monetary zone produces constraints whose 
intelligent processing spontaneously generates an increas- 
ingly dense network of transnational interdependencies in 
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other social domains as well. The “path dependency” 
argument, according to which a decision procedure pro- 
gressively constrains future alternatives, points to a similar 
conclusion. On this reading, political elites find them- 
selves constrained, even against their will, to pursue an 
agenda that favors integration. For they are bound, due to 
unforeseen consequences, by the determinations of a set 
of decisions that were accepted in the past and have 
become progressively entrenched. 

The thesis of a self-propelling process that inevitably 
leads to an “ever closer” union not only accounts for the 
policy of muddling through; it also relieves actors who 
have internalized this way of viewing things, and hence 
avoid addressing problems, of responsibility. Such inter- 
pretations enable elites to cling to the established mode 
of intergovernmental decision-making so that they do not 
need to concern themselves with a normative integration 
of citizens that would first make possible the pursuit of 
common goals across national boundaries. 

Systemic integration and the entangling of elites in 
path-dependent decisions seem to render a common Euro- 
pean consciousness superfluous. To the extent that social 
integration via values and norms is even necessary, it is 
supposed to arise spontaneously as a kind of by-product. 
I would like to show why the explanatory power of these 
social scientific hypotheses is now exhausted (1) and how 
the unification process is currently stalled before the 
threshold of a missing European identity (2). 


(1) The problems we currently face are of a genuinely 
political nature and can no longer be settled solely by the 
functional imperatives of an indirect form of integration 
driven by common markets and the cumulative impacts 
of decisions. Three problems are now coming together: 
first, the immediate challenge of the eastern enlargement; 
second, the political impacts of the concluded process of 
economic integration, particularly for the Eurozone coun- 
tries; and third, the altered global political situation. 
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First, the enlargement of the EU to the east by 10 
additional states represents an increase in complexity that 
overtaxes existing structures and political steering proce- 
dures.' The capacity of the Union to govern cannot be 
assured even at the level of weak coordination without 
the adjustments called for by the draft constitution. Aside 
from the controversial question of the relative weights of 
votes, the subjection of additional fields of policy to 
majoritarian decision-making processes is especially rele- 
vant. Insofar as the principle of unanimity is abandoned, 
the intergovernmental style of negotiation which is the 
norm among international treaty partners must be replaced 
by the kind of procedure of deliberative decision-making 
which is familiar from our national arenas. However, that 
entails a major increase in the costs of legitimation. For 
minorities can only allow themselves to be outvoted when 
a relation of trust exists between them and the respective 
majorities. Only an awareness of shared membership can 
ground the feeling that one side is not taking advantage 
of the other. 

Until now, the economic unification of Europe has not 
been a zero-sum game; everyone benefited from it in the 
medium term. Hence, the European populations, with 
few exceptions (Norway, Sweden), have accepted a unifi- 
cation policy imposed from above by elites. This kind of 
legitimation measured by “output” — that is, by results — 
can no longer insure acquiescence in policies that entail 
an unequal distribution of costs and benefits. For in such 
cases people want to have a say in advance and not just 
the possibility of punishing mistakes at election time. 
This problem will arise with increasing frequency fol- 
lowing the eastern enlargement, because active political 
interventions will be necessary to bridge the gaps in socio- 
economic development between the old and new members. 
This will aggravate conflicts over the distribution of the 
scarce resources of a comparatively small EU budget, 
conflicts between net contributors and net beneficiaries, 
core and periphery, old recipients in Southern and new 
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recipients in Eastern Europe, small and large member 
states, and so forth. 

Second, active policies with distributive effects are not 
just a consequence of the accession of new member coun- 
tries that exacerbate the existing differences in levels of 
economic development (for example, between Sweden 
and Portugal). Even in the Europe of the Fifteen, a need 
for coordination already arose that can no longer be met 
through the familiar mechanisms of a purely “negative 
integration” (Fritz Scharpf). As long as it was only a 
matter of institutionalizing equal market freedoms, refrain- 
ing from doing something was sufficient to pressure gov- 
ernments into removing barriers to competition. By 
contrast, when the challenge is to harmonize fields of 
policy that have remained under national control, govern- 
ments must actually do something. The construction of a 
unified economic and monetary zone creates a need for 
harmonization to which governments have responded ini- 
tially since the EU summit in Lisbon with informal agree- 
ments.” These plans of action and methods of open 
coordination (peer review, benchmarking, policy learn- 
ing) affect not only fields like the labor market and eco- 
nomic development, but also core domains of national 
policy such as immigration, the administration of justice, 
and criminal prosecution. Claus Offe even speaks of a 
“creeping Europeanization of social policy.” This growing 
interconnection between national policies, in particular 
within the Eurozone, also calls for a democratic extension 
of the narrow basis of legitimation. A shifting of legitima- 
tion from the side of results to that of the co-determina- 
tion of political programs that affect citizens of all member 
states equally, though not necessarily in the same ways, 
will not be possible without the development of an aware- 
ness of shared belonging to a political community that 
extends across national boundaries. 

The third challenge comes from outside. Following the 
end of the bipolar global order, Europe is forced to rede- 
fine its role in the world and in particular its relation to 
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the United States. Perhaps the modest efforts to form a 
common European security and defense policy exhibit 
most clearly the threshold before which the unification 
process has currently stalled. What is required is a form 
of pan-European democratic opinion- and will-formation 
that involves mutual observation of what is going on in 
the respective national arenas, even though it unfolds 
differently within each arena. Without this it will not be 
possible to have policies that can win the support of all 
of the member states of the Union in this symbolically 
charged area which is so crucial for integration. 


(2) The project of founding a constitution can be under- 
stood as an attempt to respond to these challenges. The 
new constitution is supposed to deepen integration, 
strengthen the capacity of the Union to make collective 
decisions, and reduce the widely lamented democratic 
deficit. The governments could even use the constitution 
itself as a vehicle for forming a European identity if they 
accepted an admittedly risky and unavoidably time-con- 
suming change in their accustomed way of doing business, 
and if they involved the citizens themselves in the process 
of shaping the constitution through referenda. This is in 
any case advisable with such a project and is even more 
pressing because the debate concerning the new constitu- 
tion has put the unsolved and suppressed problem of the 
“ultimate goal” [Finalitdt] of the unification process on the 
political agenda. This tricky question concerning the goal 
of the whole undertaking has two aspects. First, the ques- 
tion of the political structure of the Community: which 
Europe do we want? And, second, the question of geo- 
graphical identity: what are the definitive boundaries of 
the European Union? The draft constitution leaves both 
of these questions open. 

The question of which Europe we want cannot be given 
a satisfactory answer at the constitutional level alone, 
because the conventional concepts of state and inter- 
national law are no longer valid. The dense web of 
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supranational regulations emanating from Brussels and 
Luxemburg has long since invalidated the vision of a loose 
alliance of states as an adequate political framework for 
the common market and the common currency. On the 
other hand, the EU is equally far removed from the idea 
of a federal constitutional state of nationalities capable of 
harmonizing the financial and economic policies of the 
member states. The draft constitution implicitly recog- 
nizes the nation-states as sovereign subjects of treaties by 
leaving open an exit option. However, the delegates to the 
convention have worked out a “constitution” in the name 
of “the citizens and States of Europe.” Thus Article I, 
Para. 1 begins with the Solomonic words: “Reflecting 
the will of the citizens and States of Europe to build 
a common future, this Constitution establishes the 
European Union. .. .” The convention accordingly gave its 
draft the title “Treaty Establishing a Constitution for 
Europe,” and thereby sidestepped a conceptual opposition 
in terms of which international lawyers have thus far 
decided the question of sovereignty in favor of one side or 
the other. Viewed from a purely legal perspective, the 
priority of European over national law decides the ques- 
tion against the nation-states; but, politically speaking, 
things are not so simple. 

On the other hand, the question of boundaries could 
have been dealt with in the constitution, of course. It was 
left open for political reasons. There seems to be a tacit 
agreement that the EU can expand further to the east 
only to include the remaining Baltic countries. All farther- 
reaching relations are supposed to be regulated by associa- 
tion agreements. Hence, the problem of where to draw 
the boundaries in effect boils down to the question of the 
accession of Turkey, which since Atatiirk views itself as 
belonging to modern Europe. This question could be left 
open by referring to the relevant Copenhagen decision 
and the customary accession procedure. 

Hence we must acknowledge that, as regards the ques- 
tion of its ultimate goal, the process of constitution forma- 
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tion is not producing any catalytic effect even though it is 
unfolding at a juncture when this latent inherited baggage 
has become increasingly burdensome. The question con- 
cerning the political structure and the boundaries of the 
future Union may have been touched upon within the 
convention, but this elite discourse behind closed doors 
has had no resonance beyond Brussels. Nor has it triggered 
any illuminating controversies concerning underlying atti- 
tudes, that is, the real motives behind the mute opposition 
between the pro-European and Euroskeptic camps. Every- 
body knows this but nobody is willing to say it out of 
fear of smashing the European family china. Berlusconi 
apart, the founding members of the Union count as more 
sympathetic to integration, whereas Great Britain, the 
Scandinavian countries, and the Eastern European acces- 
sion countries (who are understandably proud of their 
recently recovered national independence) would prefer to 
preserve the intergovernmental format of the Union. 

The conflict between integrationists and intergovern- 
mentalists gets mediated in the daily activity of the expert 
commissions, but it is not conducted in the wider political 
public sphere as a dispute over goals and principles. In the 
controversies over the division of competences between 
the Union and the member states, on the one hand, and 
between the Parliament, the Council of Ministers, and the 
Commission, on the other, two main motives seem to be 
playing an important background role: historically rooted 
ideas concerning the current importance and role of the 
nation-state and the notions of order informing economic 
policy, in particular concerning the relation between poli- 
tics and the market. 

Those who continue to think in terms of classical 
foreign policy will tend to regard the nation-states as the 
primary international players. From this perspective, the 
EU represents just one international organization among 
others. To be sure, it features among the institutions and 
networks of the global economy as a force to be reckoned 
with; but it cannot and need not be entrusted with its 
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own political mission. On this view, the political will which 
finds expression in the EU bodies is essentially directed 
inwards. By contrast, those who conceive of the process 
of economic globalization and the global political situa- 
tion since September 11, 2001 as a challenge to develop 
forms of “government beyond the nation-state,” will see 
the EU rather in the strategic role of a “global player.” 
Then it will seem natural to want to strengthen the col- 
lective capacity of Europe as a whole to take political 
initiatives. 

These conflicting perceptions of international develop- 
ments are often associated with corresponding interpreta- 
tions of the crisis of the welfare state. The Western 
European countries confront the task of adapting their 
tried and trusted social security systems to changed 
demographic developments and changed global economic 
boundary conditions. They are undertaking the overdue 
renovation of the welfare state independently, each in its 
own way; however, the underlying causes generating the 
need for reform are not exclusively internal. It is not just 
a matter of home-grown problems that fall within the 
scope of national policy. Hence, we must pose the ques- 
tion of whether national governments only need to adapt 
to altered boundary conditions, or whether they must also 
exercise independent influence on the form that economic 
globalization is taking via the global economic regulatory 
institutions, if need be even in competition with the 
United States. It is obvious that the governments which 
are more sympathetic to interventionism than to neolib- 
eralism can only invest their conceptions of a “European 
social model” with substance with the help of an interna- 
tionally empowered EU. 

Conflicting perceptions of the constraints on diplo- 
matic and military action in a destabilized global political 
situation aggravate the polarization between these camps 
even further. The policies of the present (and presumably 
also the next) US government are guided by the image of 
a unipolar world on which superpower hegemony alone 
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can avert the risks of fundamentalism (even one equipped 
with weapons of mass destruction) and impose political 
and economic modernization throughout the world. The 
European states have to choose between accepting the 
place within the framework of a “coalition of the willing” 
which Washington assigns its allies on this scenario and 
reinforcing the collective decision-making power of the 
EU with the aim of promoting a “reconstruction of the 
West”? under conditions of relative independence. 


These background convictions polarize supporters and 
opponents of a deeper integration right across all nations. 
However, the unbalanced spectrum of opinion among the 
various nations also drives the actions of the governments 
of the larger member states in opposing directions. When 
Churchill urged France and Germany to take the lead in 
unifying Europe in his famous University of Zurich address 
of 1946, he saw Great Britain quite naturally as standing 
alongside the US and Russia as well-wishers and facilita- 
tors, but not as participants in the project. At times, 
Margaret Thatcher and Tony Blair give the impression 
that nothing much has changed since then in this histori- 
cal perception of the natural order of things. Other his- 
torical forces underlie Euroskepticism in other countries. 
Following the failure of the constitution, at least for the 
time being, and the immediately ensuing conflict over the 
increase in the EU budget, a European Union torn apart 
by internal conflicts is looking increasingly like a new 
platform for the old game of the European powers. An 
EU directorate composed of France, Great Britain, and 
Germany would not, after all, assume the role of a core 
European pacemaker, but would be subject to the tempta- 
tion to regress to the familiar balance of power politics 
between mutually jealous nation-states under the trans- 
formed conditions of intergovernmentalism.* 
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This lamentable condition in which the European 
Union finds itself seems to confirm the “no demos thesis” 
that a European constitution is not possible because a 
constitution founding “subject” does not exist. According 
to this thesis, the Union will not be able to develop into 
a political community with its own identity “because 
there is no European people.” This argument is based on 
the assumption that only a nation united by a shared lan- 
guage, tradition, and history can provide the necessary 
basis for a political community. For only on the basis of 
shared ideals and values are members willing and able to 
accept reciprocal rights and duties and can they have 
confidence that observance of these norms will be fair to 
all sides. I would like to show that this interpretation will 
not withstand closer examination, even though the history 
of the European nation-state initially seems to support it 
(1). Granted, the question of whether something like a 
European identity exists must be answered in the negative 
for the present. However, this is the wrong question. The 
real issue concerns the conditions that must be fulfilled if 
the citizens are to be able to extend their civic solidarity 
beyond their respective national borders with the goal of 
achieving mutual inclusion (2). 


(1) An abstract, legally mediated solidarity among citi- 
zens first arose within the context of the European nation- 
state. This new political form of solidarity among strangers 
only emerged in tandem with the equally novel national 
consciousness. The process by which the local, dynastic 
bonds among compatriots to religiously grounded political 
authority were extended into a political consciousness of 
active membership in a democratically constituted nation 
is an example of the communicative dissolution of tradi- 
tional duties and loyalties. For national consciousness is 
a thoroughly modern form of consciousness, though it 
assumes a pseudo-natural appearance. The idea of national 
history was an academic construct made possible by his- 
torians, folklorists, linguists, and literary critics. It was 
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introduced into the educational process via the school and 
family, disseminated through mass communication, and 
anchored in the outlook of generations primed for war 
through the mobilization of conscripts. 

It generally took almost a century before this process 
had pervaded the whole population. Clearly, egalitarian 
commitment to universalistic principles of constitutional 
democracy also developed only on the basis of this ethno- 
nationally extended particularism. However, the fusion of 
these two elements — nationalism and republicanism — in 
the nation-state has loosened following two world wars 
and the excesses of radical nationalism, and not just in 
Germany. Thus, when we consider the question of a pos- 
sible extension of national solidarity we must take into 
account the transformations of civic solidarity which have 
occurred in the interim. 

Republican convictions float free from their pre- 
political moorings only insofar as democratic practices 
develop an internal dynamic of public processes of politi- 
cal self-reflection. That such an identity-shaping internal 
dynamic of public discourse is possible is shown by the 
fact that conflicts of interest sparked, for example, by 
health-care reform, immigration policy, or questions relat- 
ing to the Iraq War and compulsory military service are 
nowadays addressed in light of principles of justice rather 
than in terms of the “fate of the nation.” Competition for 
jobs and investment is, after all, a different matter from 
the nation’s struggle for “Lebensraum” or a “place in the 
sun.” Civic solidarity is in any case paid for only in small 
change: income tax replaces the heroic duty to sacrifice 
one’s life for one’s country. We are no longer ready to die 
for Berlin or Paris, any more than we are for Nice. (Hence, 
even the Anglo-Saxon countries could not have conducted 
the Iraq War under conditions of general conscription.) 

The self-critical “politics of memory,” which has in the 
meantime spread far beyond Germany, exemplifies how 
constitutional patriotic bonds can develop and be renewed 
in the medium of politics itself. The political controversies 
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surrounding the commemoration of the Holocaust and 
the mass crimes of the Nazi regime in general have led 
German citizens to understand their constitution as an 
achievement. Citizens do not internalize constitutional 
norms in an abstract form but concretely, in the context 
of their respective national histories. As a component of 
a liberal culture, these principles must become woven into 
the dense web of historical experiences and pre-political 
values. 

An important shift in emphasis occurs in the course of 
this transition to a postnational form of consciousness — 
the peculiar switch in emotional fixation from the state 
to the constitution. Whereas national consciousness crys- 
tallized around a form of state in which the people could 
recognize themselves as a collectively empowered actor, 
civic solidarity grows out of membership in a democrati- 
cally constituted political community of free and equal 
citizens. In the foreground is no longer the self-assertion 
of the collective toward the outside, but the preservation 
of a liberal order within. To the extent that identification 
with the state mutates into an orientation to the constitution, 
the universalistic constitutional norms acquire a kind of 
priority over the specific background context of the 
respective national histories. 

This switch from a fixation on the state to an orienta- 
tion to the constitution enables the structure of a “solidar- 
ity among strangers” that is inherently abstract and 
mediated by law to emerge already within the context of 
the nation-state. Moreover, this structure clearly meets 
a transnational extension of national solidarity halfway. 
The more attention is focused on the same universalistic 
content beyond national boundaries, the less controversial 
become the legal norms which have long since determined 
the construction of supranational organizations and the 
adjudication of international courts. One aspect of this is 
particularly interesting: the more constitutional patriotic 
commitments outweigh the fixation on the state, the 
greater becomes the affinity for a development currently 
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discernible at the supranational level, namely, toward a 
gradual “uncoupling of the constitution from the state.”” 


(2) Whereas constitutions found an association among 
legal subjects, states organize practical capacities. Viewed 
historically, nation-states arose from revolutionary situa- 
tions in which citizens compelled repressive states to 
grant them their liberties. Postnational constitutions lack 
this pathos, for they arise from a completely different 
situation. Today states, which have long since constituted 
themselves as constitutional democracies, find themselves 
exposed to the risks of an increasingly interdependent 
global economy. They are responding to this challenge 
by creating supranational orders that go beyond merely 
coordinating the activities of individual states.° Interna- 
tional associations and organizations assume the form of 
constitutions or functionally equivalent treaty complexes 
without already thereby acquiring the character of the 
state. These constituted political communities are out- 
running, so to speak, the construction of supranational 
practical capacities. A relative uncoupling of the constitu- 
tion from the state is shown, for example, by the fact that 
supranational communities such as the UN or the EU do 
not possess the kind of monopoly on the means of legiti- 
mate violence which served as a reserve for the sover- 
eignty of the modern administrative, legal, and tax-based 
state. In spite of the fact that nation-states enjoy a decen- 
tralized control over the means of violence, the European 
law passed in Brussels and Luxemburg, for example, 
enjoys priority over national law and is applied in the 
member states without objection, so that Dieter Grimm 
can assert that the EU treaties already amount to a 
“constitution.” 

As regards the question of a possible extension of 
civic solidarity beyond national boundaries, we must 
indeed take into account the characteristic differences 
between the UN and the EU. A narrow basis of legitima- 
tion is sufficient for a functioning world organization that 
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includes all states and rejects social boundaries between 
“ins” and “outs” as long as it restricts itself to the functions 
of human rights policy and peacekeeping. Shared moral 
outrage over gross transgressions of the prohibition on 
violence and egregious violations of human rights provides 
a sufficient basis for solidarity among world citizens. At 
present, we can already observe the beginnings of the 
communicative structures of the global public sphere 
which this requires; even the outlines of the cultural dis- 
positions required for a worldwide harmonization of moral 
reactions are already discernible. In other words, the func- 
tional requirement that cosmopolitan society should be 
weakly integrated through negative emotional reactions to 
perceived acts of mass criminality (prosecuted by the 
International Criminal Court) should not represent an 
insuperable hurdle. 

However, this potential is not sufficient to integrate a 
European Union that, we would like to assume, learns to 
speak with one voice in foreign policy and acquires the 
necessary competences to conduct an active domestic 
policy. Solidarity among the citizens of a political com- 
munity, no matter how large and heterogeneous, cannot 
be produced solely through the strong negative duties of 
a universalistic morality of justice (which, in the case of 
the UN, means the duty to refrain from wars of aggression 
and egregious violations of human rights). Citizens who 
recognize each other as members of a particular political 
community act, rather, with an awareness that “their” 
community differs from others by a collectively privileged 
and tacitly accepted form of life. Such a political ethos 
is no longer something natural. As the result of the 
formation of a political self-understanding which always 
accompanies the democratic process, it arises in a trans- 
parent fashion and it is clear to all concerned that it is a 
construct. 

The national consciousness which already arose in the 
nineteenth century was such a construct, though not yet 
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for the citizens themselves. Thus the question is not 
whether a European identity “exists,” but whether the 
national arenas can be so opened up to each other that a 
self-propelling process of shared political opinion- and 
will-formation on European issues can develop above the 
national level. Today a European political self-understand- 
ing can only develop on the basis of democratic processes 
and, it goes without saying, through a non-pejorative dif- 
ferentiation from the citizens of other continents. 

The structure of civic solidarity does not pose an obsta- 
cle to this envisaged extension beyond national boundar- 
ies. However, increasing trust is not only a result but also 
a presupposition of a shared process of political opinion- 
and will-formation. Until now, the process of European 
unification has taken such a circular form. Today, too, the 
path to a democratic deepening of the Union and to the 
requisite mutual networking of national public spheres 
can only proceed via such an already accumulated capital 
of trust. In this regard, it is impossible to overestimate the 
importance of the reconciliation between France and 
Germany. 

The divisive force of divergent national histories and 
historical experiences that traverse European territory 
like geological fault lines remains potent. The earthquake 
unleashed by the illegal Iraq policy of the Bush admini- 
stration has also torn our countries apart along these his- 
torical fault lines. The potential stored up in national 
memory has a particular explosive power because the 
nation-states are also the “sovereign subjects of the 
European treaties.” Other conflicts (such as those between 
major regions, social classes, religious communities, alli- 
ances of political parties, and groups of accession 
countries, or between the size and economic weight of 
member states) concern interests that intersect and 
overlap transnationally in such a way that they may have 
a unifying, rather than a divisive, effect for the European 
Union. 
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If such historically rooted conflicts are indeed again hin- 
dering the process of European unification, then the 
concept of “different speeds” acquires renewed relevance. 
Before launching, like the German foreign minister, into 
flights of fantasy over the wide-ranging strategic tasks of 
the enlarged European Union in the world,’ the political 
elites should reflect on the limitations of a bureaucratic 
mode of administration. They first need to pose the ques- 
tion of how and where the controversial goal of European 
unification can become the focus of an effective process 
of political communication among the citizens them- 
selves. A political civic identity, without which Europe 
cannot acquire the capacity to act independently, can only 
evolve within a transnational public space. This process 
of consciousness formation cannot be controlled from 
above by elites nor, unlike the exchange of goods and 
capital in the common economic and currency zone, can 
it be “produced” by administrative decisions. 
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7 
An Interview on 
War and Peace' 


Question: You were also very critical of the American-led 
war in Afghanistan and Iraq. But during the Kosovo crisis 
you supported similar unilateralist action and defended a 
form of “military humanism,” to use Chomsky’s expres- 
sion. How do these cases differ — Iraq and Afghanistan on 
the one hand, and Kosovo on the other? 


J. H.: | expressed myself with some reservation concern- 
ing the intervention in Afghanistan in the interview with 
Giovanna Borradori: after September 11, the Taliban re- 
gime refused to renounce unambiguously its support for 
the terrorism of al-Qaeda.’ Until now, international law 
has not been designed for such situations. The objections 
I had at the time were not, as with the Iraqi campaign, of 
a legal nature. Quite apart from the mendacious tactics 
of the current US government which have subsequently 
come to light, the recent Gulf War represented an open 
break with international law, indeed one with which Bush 
publicly threatened the United Nations from September 
2002 onwards. Neither of the two preconditions which 
could have justified such an intervention was fulfilled: 
there was neither a relevant resolution of the Security 
Council nor was an attack by Iraq imminent. The issue 
of whether weapons of mass destruction would be found 
in Iraq or not was beside the point. There can be no 
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retroactive justification for a preventive attack: no one 
may go to war on a suspicion. 

Here you see the difference from the situation in 
Kosovo, when the West had to decide in light of the 
experiences of the Bosnian War — think of the disaster of 
Srebrenica! — whether it wanted to stand by while Milos- 
evic conducted yet more ethnic cleansing, or whether it 
wanted to intervene even in the absence of clear national 
interests. Admittedly, the Security Council was dead- 
locked. Nevertheless, there were two legitimating reasons, 
one formal, the other informal, even though they are no 
substitute for the consent of the Security Council which 
is mandated by the UN Charter. First, one could appeal 
to the erga omnes obligation, binding on all states, to 
provide emergency assistance in the case of an impend- 
ing genocide, which is at any rate an established part of 
international law. Second, one can point to the fact that 
NATO is an alliance of liberal states whose internal 
constitutions conform with the principles of the UN 
Declaration on Human Rights. Compare this with the 
“coalition of the willing’ which split the West and 
included states that systematically violate human rights, 
such as Uzbekistan and Taylor’s Liberia. 

Equally important is the perspective from which the 
continental European countries like France, Italy, and 
Germany defended their participation in the Kosovo 
intervention at the time. In the expectation that the Secu- 
rity Council would later endorse their undertaking, these 
countries understood this intervention as an “anticipation” 
of an effective cosmopolitan law, that is, as a step on the 
path from classical international law to what Kant envi- 
sioned as a “cosmopolitan condition” that would grant 
citizens legal protection even against their own criminal 
governments. Already at that time (in an article for the 
April 29, 1999 issue of Die Zeit), I identified a character- 
istic difference between the continental Europeans and 
the Anglo-Americans: “It is one thing for the United 
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States to instrumentalize human rights by playing the role 
of hegemonic guarantor of global order in accordance with 
its political traditions, however admirable these may be. 
It is quite another for us to understand the precarious 
transition from classical power politics to a cosmopolitan 
order as a learning process to be mastered collectively. 
This more comprehensive perspective also calls for greater 
caution. The self-empowerment of NATO should not 
become the rule.”? 


Question: On May 31, you and Derrida published a mani- 
festo of sorts under the title: “February 15, or: What Binds 
Europeans. A Plea for a Common Foreign Policy — Begin- 
ning with Core Europe.” In a preliminary remark, Derrida 
explains that he is co-signing the article which you wrote.* 
How is it that two intellectual heavyweights who for the 
past two decades have eyed each other suspiciously across 
the Rhine — while, as some maintain, talking past each 
other — could suddenly agree to co-publish such an impor- 
tant document? Is it simply “politics,” or is the text you 
co-signed also a “philosophical gesture”? An amnesty, a 
truce, a reconciliation, a philosophical gift? 


J. H.: I have no idea how Derrida would answer your 
question. For my taste, your formulations smack of over- 
statement. First, it is, of course, a political statement, one 
on which Derrida and I happen to agree — as has often 
occurred in recent years, by the way. After the formal 
conclusion of the Iraq War, when many people feared a 
general prostration of the “unwilling” governments before 
Bush, I sent a letter to Derrida — as well as to Eco, Muschg, 
Rorty, Savater, and Vattimo — inviting them to participate 
in a joint initiative. (Paul Ricoeur was the only one who 
declined for political reasons; Eric Hobsbawm and Harry 
Mulisch could not participate for personal reasons.) 
Derrida, too, was not able to write an article of his own 
because he had to undergo unpleasant medical tests at 
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the time. However, Derrida very much wanted to be part 
of the initiative and suggested the procedure which we 
then followed. I was happy about this. We had last met 
in New York after September 11. We had already resumed 
our philosophical conversation some years previously in 
Evanston, Paris, and Frankfurt. So there was no need for 
a grand gesture. 

Derrida, for his part, gave a very subtle lecture in the 
Paulskirche in Frankfurt on receiving the Adorno Prize, 
which revealed the intellectual affinity between these 
two thinkers in an impressive way. Such a gesture does 
not leave one unmoved. Moreover, aside from all politi- 
cal questions, what unites me with Derrida is the philo- 
sophical reference to an author like Kant. Admittedly, 
we part ways over the later Heidegger — even though 
we are roughly the same age, our life histories have 
been very different. Derrida assimilates Heidegger’s 
ideas from the Jewish-inspired standpoint of a Levinas. 
I encounter Heidegger as a philosopher who failed as a 
citizen, in 1933 and especially after 1945. But he is 
suspect for me even as a philosopher because, during 
the 1930s, he interpreted Nietzsche precisely in the 
neo-pagan fashion then in vogue. Unlike Derrida, whose 
reading of “Andenken’” (lit. “remembrance”) accords with 
the spirit of monotheistic tradition, I regard Heidegger’s 
botched “Seinsdenken” (lit. “thinking of being”) as a 
leveling of the epochal threshold in the history of 
consciousness which Jaspers called the “Axial Age.” On 
my understanding, Heidegger betrayed that caesura 
which is marked, in different ways, by the prophetic 
awakening of Mount Sinai and by the enlightenment of 
a Socrates. 

Insofar as Derrida and I understand each other’s respec- 
tive background motives, then the fact that we differ over 
an interpretation need not mean that we differ over the 
thing interpreted. At any rate, “truce” and “reconciliation” 
are not the right terms for a congenial, open-minded 
exchange. 
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Question: Why did you give this essay the title “February 
15” and not, as some Americans would suggest, “Sep- 
tember 11” or “April 9”?? Was February 15 the world- 
historical response to September 11, rather than to the 
campaigns against the Taliban and Saddam Hussein? 


J. H.: You are reading too much into it. By the way, the 
editors at the Frankfurter Allgemeine Zeitung published the 
article under the headline “Our Renewal. After the War: 
The Rebirth of Europe.” Maybe they wanted to downplay 
the importance of the demonstrations of February 15. By 
alluding to this date, I wanted to emphasize that the 
largest demonstrations since the end of World War II had 
taken place in cities like London, Madrid, Barcelona, 
Rome, Berlin, and Paris. These demonstrations were not 
an answer to the attack of September 11, which imme- 
diately inspired impressive displays of solidarity among 
Europeans. Rather, the demonstrations gave voice to the 
impotent, infuriated outrage of a highly diverse mass of 
citizens, many of whom had never before taken to the 
streets. The anti-war appeal was directed unambiguously 
against the mendacious and illegal policies of certain of 
the allied governments. I regard this mass protest as no 
more “anti-American” than our Vietnam protests were in 
their day, with the regrettable difference that, between 
1965 and 1970, we only had to add our voices to the dra- 
matic protests then occurring in America itself. So I was 
glad that my friend Richard Rorty spontaneously joined 
in our initiative of May 31 with an article that was, as it 
happens, politically and theoretically the most astute. 


Question: Let’s stay with the original title, which called 
for a common European foreign policy “beginning with 
core Europe.” This implies that there’s a center and a 
periphery, that some countries are indispensable and 
others not. To some ears, this sounded like an eerie 
echo of Rumsfeld’s distinction between “old” and “new” 
Europe. I’m sure that the ascription of any such family 
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resemblance gives you and Derrida a headache. You have 
been a vocal advocate of a constitution for the European 
Union in which such gradations of space and geography 
have no place. What do you mean by “core Europe”? 


J. H.: “Core Europe” is in the first place a technical 
expression given currency at the beginning of the 1990s 
by the foreign policy experts of the CDU, Wolfgang 
Schauble and Karl Lamers, at a time when the process 
of European unification had stalled once again. It was 
supposed to recall the vanguard role played by the six 
original members of the European Community. Then 
as now, the idea was to underscore the role played by 
France, the Benelux countries, Italy, and Germany as the 
driving force behind the “deepening” of the EU institu- 
tions. In the meantime, a provision for an “enhanced coop- 
eration” among individual member states in particular 
fields of policy was even officially adopted at the Nice 
summit of EU heads of government. This mechanism now 
appears in the draft European Constitution under the 
heading of “structured cooperation.” Germany, France, 
Luxemburg, Belgium, and recently even Great Britain, are 
making use of this provision to develop a joint European 
military force. However, the US administration is exercis- 
ing considerable pressure on Great Britain to forestall the 
creation of a European military force that would only have 
an associative relationship with NATO. To this extent, 
therefore, “core Europe” is already a reality. 

On the other hand, of course, the term has now acquired 
a provocative connotation in a Europe deliberately split 
and weakened by Rumsfeld and his cronies. The idea of a 
common foreign and defense policy issuing from a core 
Europe arouses anxieties at a time when the European 
Union is barely governable following eastern enlargement. 
This is particularly true for those countries that resist 
further integration for understandable historical reasons. 
Some member states want to preserve their national 


90 


AN INTERVIEW ON WAR AND PEACE 


freedom of action. They are more interested in main- 
taining the existing, largely intergovernmental mode of 
decision-making than in extending the jurisdiction of 
supranational institutions with majoritarian decision- 
making procedures to a progressively larger number of 
policy fields. Thus, the new Eastern European accession 
countries are concerned about their newly acquired 
national sovereignty and Great Britain is afraid of losing 
its “special relationship” with the USA. 

America’s policy of splitting the Europeans found 
willing helpers in Aznar and Blair. Their chutzpah met 
with the long-latent fault line dividing the integrationists 
from their opponents. “Core Europe” is an answer to both 
— to the smoldering internal European conflict over the 
“ultimate goal” [Finalitdt] of the unification process, which 
is completely independent of the war in Iraq, and to the 
current fomenting of that conflict from outside. The reac- 
tions to the catch phrase “core Europe” become even more 
nervous the more external and internal pressures invite 
this answer. The hegemonic unilateralism of the US 
administration has issued a challenge to Europe to learn, 
finally, to speak with one voice in foreign policy. However, 
in view of the stalled process of deepening the European 
Union, we can only learn to do that if we first make a 
beginning at the center. 

Over the decades, France and Germany have often 
assumed this role. Taking the lead does not mean exclud- 
ing. The doors remain open for everyone. The harsh criti- 
cisms leveled at our initiative, especially from Great 
Britain and Eastern Europe, are also explained, of course, 
by the aggravating circumstance that the push for a 
common foreign and defense policy in core Europe came 
at a moment when the overwhelming majority of the 
population throughout Europe had rejected participation 
in Bush’s Iraq adventure. For me, this provocative aspect 
of our May 31 initiative was welcome. Regrettably, though, 
it did not lead to a fruitful discussion. 
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Question: We know, of course, that the United States also 
used its influence within NATO to play off “new” Europe 
against “old” Europe. Will the future of the European 
Union bring a weakening or a strengthening of NATO? 
Can and should NATO be replaced by something else? 


J. H.: NATO played a positive role during the Cold War 
and afterwards as well, though there should not be a 
repeat of the unilateralism of the Kosovo intervention. 
However, NATO has no future if the United States in- 
creasingly sees it less as an alliance involving obligations 
to consult and more as an instrument for promoting its 
unilateral national interests and superpower politics. 
NATO’s peculiar strength lies in the fact that its signif- 
cance is not limited to its function as a powerful military 
alliance but that it unites military combat capability with 
a value-added dual legitimacy. NATO's existence is justi- 
fied, in my view, only as an alliance of unquestionably 
liberal states that expressly acts in strict conformity with 
the human rights policies of the United Nations. 


Question: “Americans are from Mars; Europeans are from 
Venus,” writes Robert Kagan in an essay that has attracted 
considerable attention from the neoconservative Strauss- 
ians in the Bush administration. One could even view this 
essay, which was originally entitled “Power and Weak- 
ness,” as the manifesto from which Bush developed the 
national security doctrine.® Kagan distinguishes between 
Americans and Europeans, calling the former “Hobbes- 
ians” and the latter “Kantians.” Have the Europeans really 
entered the postmodern paradise of Kant’s “perpetual 
peace,” while the Americans remain outside in the 
Hobbesian world of power politics, guarding the ramparts 
which their European beneficiaries are incapable of 
defending? 


J. H.: The philosophical comparison won’t get you very 
far. Kant himself was, in a certain sense, a loyal student 
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of Hobbes; at any rate, his description of modern coercive 
law and of the nature of state power is as sober as that of 
Hobbes. Kagan’s over-hasty and simplistic connection 
between these philosophical traditions, on the one hand, 
and national mentalities and policies, on the other, is best 
overlooked. The differences in mentalities which one can 
discern between Anglo-Americans and continental Euro- 
peans when viewed from a great distance reflect long-term 
historical experiences; but I see no correlation with short- 
term shifts in political strategies. 

However, in his effort to separate the wolves from the 
sheep, Kagan points to a number of facts: it took military 
force and, ultimately, the intervention of the United States 
to bring down the terror regime of the Nazis. During the 
Cold War, the Europeans were only able to build and 
extend their welfare states behind the nuclear shield pro- 
vided by the United States. Pacifist attitudes have taken 
root in Europe, especially in its densely populated center. 
For the present, European countries, with their compara- 
tively slender military budgets and poorly equipped armed 
forces, have nothing with which to oppose the crushing 
military might of the US except empty words. Neverthe- 
less, Kagan’s caricatured interpretation of these facts 
invites a number of responses: 


¢ we also have the campaigns of the Red Army, which 
were so costly in lives, to thank for the victory over 
Nazi Germany; 

e Europeans’ social compact and economic weight are 
features of a “soft,” non-militaristic power that insure 
their considerable influence in the global balance of 
power; 

e¢ in Germany today, a welcome pacifism — in part, a 
product of American re-education — prevails, though 
it did not prevent the Bundesrepublik from participat- 
ing in UN missions in Bosnia, Kosovo, Macedonia, 
Afghanistan and most recently in the Horn of 
Africa; 
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e the US itself is thwarting the plans to build a 
European military capability independent of NATO. 


This exchange of blows elevates the matter to the false 
level of a controversy. What is completely false, in my 
view, is Kagan’s stylization of US policy over the course 
of the last century. The struggle between “realism” and 
“idealism” in foreign and defense policy was not played 
out between the continents but within American politics 
itself. To be sure, the bipolar global power structure 
between 1945 and 1989 necessitated a policy of balance 
of terror. During the Cold War, the competition between 
the two nuclear powers provided the backdrop for the 
overwhelming influence of the “realist” school of interna- 
tional relations in Washington. However, this should not 
lead us to forget the impetus President Wilson gave to the 
founding of the League of Nations after World War I, nor 
the influence wielded by American jurists and politicians 
in Paris even after the US government withdrew from the 
League. Without the US, the Kellogg-Briand Pact, and 
hence the first international legal proscription of wars of 
aggression, would never have come about. Above all, the 
policy of the victors in 1945, initiated by Franklin D. 
Roosevelt, is difficult to reconcile with the militant picture 
of the role of the US painted by Kagan. In his Undelivered 
Jefferson Day Address of April 11, 1945, Roosevelt states 
that “More than an end to war, we want an end to the 
beginnings of all wars.” 

During this period, the US positioned itself at the fore- 
front of the new internationalism and spearheaded the 
initiative to create the United Nations in San Francisco. 
The US was the driving force behind the UN, and it is no 
accident that its headquarters are in New York. The US 
set in motion the first international human rights conven- 
tion, it campaigned for the global monitoring, as well as 
the judicial and military prosecution, of human rights 
violations, and it impressed upon the Europeans the idea 
of a political unification of Europe, initially against French 
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opposition. In the ensuing decades, this period of unprec- 
edented internationalism set in train a wave of innovations 
in international law that, although blocked during the 
Cold War, were implemented in part after 1989. Up to 
that point, it was by no means a foregone conclusion 
whether the sole remaining superpower would resume its 
leading role in the march toward a cosmopolitan legal 
order or regress to the imperial role of a good hegemon 
above international law. 

George Bush, the father of the current president, had 
different, though admittedly vague, notions of world order 
from those of his son. The unilateral approach of the 
current administration and the reputation of its influen- 
tial neoconservative members and advisors are certainly 
reminiscent of certain precursors, namely, the rejection of 
the climate treaty, of the treaty on atomic, biological, and 
chemical weapons, of the convention on landmines, of the 
protocols to the agreement on so-called child soldiers, etc. 
But Kagan asserts a false continuity. The definitive repu- 
diation of internationalism has been the privilege of the 
current Bush administration: the rejection of the now 
established International Criminal Court was no pecca- 
dillo. However, one should not portray the aggressive mar- 
ginalization of the United Nations and the flagrant 
contempt for international law which this administration 
has on its conscience as the consistent expression of a 
dominant orientation of American foreign policy. This 
administration, which has so manifestly failed in its 
declared goal of defending its national interests, can be 
voted out of office. What is to prevent it from being 
replaced next year by an administration that gives the lie 
to Kagan?’ 


Question: In the United States, the “War on Terrorism” 
has deteriorated into a “War on Civil Liberties,” poisoning 
the legal infrastructure that makes a vital democratic 
culture possible. The Orwellian “Patriot Act” is a Pyrrhic 
victory in which we and our democracy are the victims. 
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Has the “War on Terrorism” similarly affected the 
European Union? Or has the experience of terrorism 
during the 1970s made Europeans immune to the danger 
of surrendering their civil liberties to the security state? 


J. H.: | don’t really think so. In West Germany, the reac- 
tions in the autumn of 1977 were hysterical enough.® 
Furthermore, we are currently facing a different kind of 
terrorism. I don’t know what would have happened if the 
Twin Towers had collapsed in Berlin or Frankfurt. Of 
course, the “security packages” cobbled together in Europe 
following September 11 have not been so suffocatingly 
tight or so blatantly unconstitutional as the alarming regu- 
lations in America, which, as it happens, have been ana- 
lyzed unequivocally and skewered by my friend Ronald 
Dworkin. If we want to draw distinctions in this connec- 
tion between mentalities and practices on either side of 
the Atlantic, I would rather look for them at the level of 
background historical experiences. Perhaps the very 
understandable shock in the US after September 11 was 
indeed greater than it would have been in a European 
country accustomed to war. How could one test this? 
Certainly, the patriotic upsurge following the shock of 
September 1] had an American character. But the key to 
the curtailment of basic rights to which you allude, to the 
violation of the Geneva Convention in Guantanamo, to 
the creation of the Department of Homeland Security, 
etc., I would locate elsewhere. Consider the militarization 
of life at home and abroad and the belligerent policies 
which allow themselves to be infected by the opponent’s 
methods and are restoring the Hobbesian state to the 
world stage at the very moment when the globalization of 
markets seemed to have relegated the political element 
to the wings. The politically astute American populace 
would never have signed off on all of this by an over- 
whelming majority if the administration had not taken 
advantage of the shock of September 11 through pressure 
tactics, barefaced propaganda, and deliberate fear- 
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mongering. For a European observer and a twice-shy child 
such as me, the systematic intimidation and indoctrina- 
tion of the population and the restrictions on the spec- 
trum of admissible opinions during October and November 
2002 while I was in Chicago were unnerving. This was 
not “my” America. Since the age of 16, my political think- 
ing has been nourished by the American ideals of the late 
eighteenth century thanks to the shrewd re-education 
policy of the Allied occupation administration. 


Question: In your keynote address to the World Congress 
of Philosophy in August 2003 in Istanbul, you said that 
international security is being threatened in new ways 
from three sides under the conditions of the postnational 
constellation: by international terrorism, by criminal 
states, and by the new civil wars that occur in failed states. 
What interests me in particular is this: Is terrorism some- 
thing that democratic states can declare war on? 


J. H.: Whether democratic or not, a state can normally 
wage “war” only against another state, if the word is not 
to become meaningless. When a government uses military 
force to quell an insurrection, for example, force fulfils a 
different function even though the means employed are 
indeed reminiscent of war. The state is attempting to 
establish law and order within its own borders under 
conditions that overtax the normal police organs. Only 
when this attempt to enforce peace fails and the regime 
itself degenerates into just one among several contending 
parties can one speak of “civil war.” This verbal analogy 
to war between states is valid only in one respect: with 
the collapse of state authority, the same symmetrical rela- 
tion between opponents which normally obtains between 
warring states also obtains between the sides in a civil 
war. Nevertheless, the proper subject of acts of war is 
missing here, namely, a coercive state authority. Please 
excuse this conceptual pedantry. But in the case of 
international terrorism that operates globally and in a 
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dispersed fashion and is for the most part decentralized 
and only loosely networked, we are dealing with a new 
phenomenon that should not be over-hastily assimilated 
to what we already know. 

Sharon and Putin can feel emboldened by Bush, since 
he is effacing important distinctions, as though al-Qaeda 
were no different from the guerrilla campaigns of terrorist 
independence and resistance movements confined to 
specific territories (as in Northern Ireland, Palestine, 
Chechnya, etc.). The al-Qaeda phenomenon is also dif- 
ferent from the terrorist gang and tribal warfare con- 
ducted by corrupt warlords in the ruins of failed 
postcolonial states; and it is different from the organized 
criminality of states that wage war against their own 
peoples through ethnic cleansing and genocide, or those, 
like the Taliban, which support global terror. With the 
war in Iraq, the US government has undertaken not just 
an illegal but also a futile attempt to substitute an asym- 
metrical war between states for the asymmetry between 
a state armed with hi-tech weapons and an elusive terror- 
ist network that has until now operated with knives and 
explosives. Wars between states are asymmetrical when 
the victory of an aggressor aiming at the destruction of a 
regime, rather than a conventional defeat, is determined 
in advance by the manifest difference in strength between 
them. Think of the months-long build-up of troops on the 
borders of Iraq. You don’t need to be an expert on terror- 
ism to recognize that this is no way to destroy the infra- 
structure of a network, to attack the logistics of al-Qaeda 
and its offshoots, or to deplete the milieus which nourish 
such a group. 


Question: Jurists argue that, according to classical inter- 
national law, jus in bello implies jus ad bellum as an inher- 
ent constraint. The detailed provisions of the Hague 
Convention on Wars on Land already sought to set restric- 
tions on wartime violence against the civilian population, 
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against prisoners of war, and against the environment and 
the infrastructure of the affected society. The rules for 
the conduct of war are also supposed to make possible 
a peace treaty acceptable to all parties. However, the 
obscene disproportion in technological and military 
strength between the United States and its adversaries in 
Afghanistan or in Iraq makes it almost impossible to abide 
by the jus in bello. Shouldn’t the United States be indicted 
and prosecuted for the obvious war crimes it has commit- 
ted in Iraq and which only we here in America are delib- 
erately ignoring? 


J. H.: Well, the American Secretary of Defense, Donald 
Rumsfeld, waxed proudly in precisely this connection 
that the use of precision weapons supposedly ensured that 
civilian losses were kept at a relatively low level. But when 
I read a report in the late edition of the New York Times 
of April 10, 2003 about the Iraqi war dead and Rumsfeld’s 
rules governing acceptable civilian “casualties,” then I 
don’t find this alleged precision particularly reassuring: 
“Air war commanders were required to obtain the approval 
of Defense Secretary Donald L. Rumsfeld if any planned 
air strike was thought likely to result in deaths of more 
than 30 civilians. More than 50 such strikes were pro- 
posed and all of them were approved.” I don’t know what 
the International Criminal Court in The Hague would 
have to say about this. But given that this court is not 
recognized by the US and that no decision of the Security 
Council can be directed against a member state with veto 
power, the whole question must be posed differently. 
Conservative estimates place the Iraqi dead at around 
20,000. This number, which is monstrous when com- 
pared with US losses, throws a sharp light on the feeling 
of moral obscenity that grips us when we see the carefully 
controlled, even manipulated, images of this asymmetri- 
cal war on our television screens. This asymmetry of 
forces would acquire a completely different significance if 
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it reflected the police power of a world organization instead 
of the overwhelming power and powerlessness of the sides 
in a war. 

The Charter of the United Nations already charges it 
with ensuring peace and international security as well as 
enforcing individual human rights throughout the world. 
Let us assume for a moment, counterfactually, that the 
world organization were up to the task. Then it could 
fulfill its functions non-selectively only on the condition 
that it wielded sufficiently powerful sanctions to intimi- 
date rule-violating actors and states. Under these condi- 
tions, the asymmetry of power would have assumed a 
different character. 

The extremely onerous and still unlikely transforma- 
tion of independent and selective punitive wars into police 
actions authorized by international law requires more 
than an impartial tribunal adjudicating properly defined 
crimes. We must also develop the jus in bello into a right 
of intervention that resembles domestic police powers 
much more closely than the Hague Convention on Wars 
on Land. The latter remains tailored to acts of war rather 
than to such civil law notions as the obstruction of justice 
and the execution of sentences. Because innocent lives 
are always also at stake in humanitarian interventions, the 
requisite force must be carefully regulated so that the 
supposed actions of a world police become more than a 
mere pretext and can thereby gain worldwide acceptance. 
A good test of this might be the moral feelings of global 
observers. It is not as though mourning and sympathy 
could ever disappear; but the spontaneous outrage that 
many of us felt at the obscene spectacle the sky above 
Baghdad lit up week after week by missile strikes could 
become a thing of the past. 


Question: John Rawls envisages the possibility that 
democracies could conduct “just wars” against “outlaw 
states.” But you go further when you argue that even 


undeniably democratic states may not arrogate to them- 
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selves the right to wage war against a purportedly des- 
potic, aggressive, or criminal state at their own discretion. 
In your Istanbul address, you state that impartial 
judgments can never be made by one side alone. For this 
cognitive reason alone, the unilateralism of a hegemon, 
however well meaning, necessarily lacks legitimacy: “This 
defect cannot be made good by the fact that the good 
hegemon has a democratic internal constitution.” Has the 
jus ad bellum, which constituted the core of classical 
international law, become obsolete even in the case of the 
just war? 


J. H.: Rawls’s last book, The Law of Peoples, has been 
justly criticized because he relaxes the strong principles 
of justice which a democratic constitution must satisfy 
when dealing with authoritarian or semi-authoritarian 
states and he places the responsibility for safeguarding 
these weakened principles in the hands of individual 
democratic states. Rawls cites with approval Michael 
Walzer’s doctrine of just war in this connection. Both 
regard “justice among nations” as desirable and possible, 
but they want to entrust the enforcement of international 
justice in particular cases to the judgment and discretion 
of sovereign states. In this, Rawls seems to share with 
Kant the conception of a liberal avant-garde of the com- 
munity of states; Walzer, by contrast, seems to have in 
mind the individual participating nations, quite indepen- 
dently of their internal constitutions. Unlike Rawls, 
Walzer’s mistrust of supranational procedures and orga- 
nizations is motivated by communitarian considerations. 
Protecting the integrity of the way of life and traditional 
ethos of a community organized as a state, as long as it 
doesn’t resort to genocide and crimes against humanity, 
should enjoy precedence over the global enforcement of 
abstract principles of justice. The concern underlying 
your question can be better addressed in terms of 
Walzer’s conception than of Rawls’s half-hearted defense 
of international law. 
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Since the Kellogg-Briand Pact of 1928, international 
law has prohibited wars of aggression. It permits the exer- 
cise of military force only in cases of self-defense. The jus 
ad bellum, as understood by classical international law, 
was thereby abolished. Because the institutions of the 
League of Nations founded after World War I proved to 
be too weak, after World War II the United Nations was 
vested with the authority to conduct peacekeeping opera- 
tions and to impose sanctions, although at the cost of veto 
rights for the major powers of the time. The UN Charter 
stipulates that international law takes precedence over 
the legal systems of the various nations. The coupling 
of the Charter with the Declaration of Human Rights, 
and the wide-ranging authority enjoyed by the Security 
Council under Chapter VII, set off a wave of legal innova- 
tions which, even though they remained an unused “fleet 
in being” until 1989, have been correctly interpreted as a 
“constitutionalizing of international law.” The world orga- 
nization, which in the meantime comprises 193 member 
states, has a genuine constitution that lays down the pro- 
cedures in accordance with which international breaches 
of the rules can be ascertained and punished. Since then, 
we no longer have just and unjust wars, only legal or illegal 
ones, depending on whether they are justified or unjusti- 
fied under international law. 

One must bear this enormous advance in the evolution 
of law in mind in order to grasp the radical breach wrought 
by the Bush administration — as much with its security 
doctrine, which willfully ignores the relevant legal pre- 
conditions for the exercise of military force, as with its 
ultimatum to the Security Council either to give its bless- 
ing to the United States’ aggressive Iraq policy or sink into 
irrelevance. In the rhetoric of legitimation, this was not a 
case of a “realist” dismissal of “idealist” notions. Insofar as 
the Bush administration wanted to eliminate an unjust 
system and democratize the Middle East, its normative 
aims were not contrary to the program of the United 
Nations. In dispute was not the question of whether justice 
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between nations is possible in principle, but only how to 
accomplish it. The Bush administration has laid the 220- 
year-old Kantian project of juridifying international rela- 
tions ad acta with empty moralistic phrases. 

The behavior of the American government admits only 
one conclusion, namely, that from their point of view 
international law is finished as a medium for resolving 
conflicts between states and for promoting democracy and 
human rights. The superpower now makes these goals the 
official centerpiece of a policy that no longer appeals to 
law but to its own ethical values and moral convictions. 
It substitutes its own normative rationales for prescribed 
judicial procedures. But the one cannot replace the other. 
The renunciation of legal argument always signals the 
abandonment of previously recognized general norms. 
From the restricted viewpoint of its own political culture 
and its own understanding of itself and the world, even 
the most considerate and well-intentioned hegemon can- 
not be certain that it understands and is taking account 
of the interests and situation of the other affected parties. 
This holds for the citizens of a democratic superpower no 
less than for its political leadership. Without inclusive 
legal procedures open to all of the parties involved that 
enjoin them to reciprocal perspective-taking, the domi- 
nant party is under no compulsion to give up the central 
vantage point of a large empire or to engage in 
the degree of decentering of interpretive perspectives 
demanded by the conceptual constraints of granting equal 
consideration to the interests of all. 

Even an ultra-modern power like the US relapses into 
the pseudo-universalism of the ancient empires when it 
substitutes morality and ethics for positive law in issues 
of international justice. From Bush’s perspective, “our” 
values are universally valid values that all other nations 
should accept in their own best interests. This pseudo- 
universalism is a kind of universalized ethnocentrism. 
Moreover, a theory of just war derived from theological 
and natural law traditions has nothing to set against this, 
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even when it appears in its current communitarian garb. 
I am not saying that the official rationales of the American 
government for the Iraq War, or even the officially ex- 
pressed religious convictions of the American president 
concerning “good” and “evil,” satisfy the Walzerian criteria 
for a “just war.” Walzer in his role as political commenta- 
tor has left nobody in the dark on that score.? However, 
Walzer-the-philosopher derives his criteria, however rea- 
sonable they may be, exclusively from moral principles 
and ethical considerations outside the context of a theory 
of law that ties judgments on war and peace to inclusive 
and impartial procedures for generating and applying 
binding norms. 

In the present context, what interests me is just one 
implication of such an approach, namely, that the criteria 
for judging just wars are not translated into the medium 
of law. Only in this way can inevitably controversial sub- 
stantive notions of “justice” be translated into the verifiable 
criteria of the legality of wars. Walzer’s criteria for just 
wars are essentially ethical and political in nature, even 
when they constitute part of international customary law. 
Their application in particular cases is not subject to veri- 
fication by international courts of law and remains a matter 
for the sagacity and sense of justice of individual states. 

But why should the impartial adjudication of conflicts 
in the medium of law be valid only within states? What 
is to prevent the application of this medium to interna- 
tional conflicts in formal judicial proceedings? The point 
is really trivial: who is to determine at the supranational 
level whether “our” values actually merit universal accep- 
tance or whether we are in fact applying universally rec- 
ognized principles impartially — whether our perception 
of a conflict situation is really non-selective, for example, 
rather than only taking into consideration what is relevant 
for us? This is the whole point of inclusive legal proce- 
dures that make supranational decision-making condi- 
tional upon reciprocal perspectives and consideration of 
interests. 
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Question: With all due respect to your Kantian project, 
isn’t it leading you to advocate a form of “military 
humanism?” 


J. H.: I don’t know the precise context of that expression, 
but I imagine that it is an allusion to the danger of a mor- 
alization of the relation between adversaries. At the inter- 
national level in particular, a demonizing of adversaries 
— think of the “axis of evil” — does not exactly promote 
conflict resolution. Fundamentalism is currently gaining 
ground on all sides, lending conflicts in Iraq, Israel, and 
elsewhere a fatal character. As it happens, Carl Schmitt 
also presented this argument in defense of a “non- 
discriminatory concept of war” throughout his career. 
Insofar as classical international law viewed war as a legiti- 
mate means of resolving interstate conflicts that needed 
no further justification, he argued, it fulfilled an impor- 
tant precondition for civilizing wars. By criminalizing 
wars of aggression, the Versailles Treaty first made war 
itself a crime and then set in train a dynamic of “derestric- 
tion” [Entgrenzung] by transforming adversaries, who are 
morally condemned, into despicable enemies to be anni- 
hilated. When the moralization of war prevents the parties 
from respecting each other as honorable adversaries — i.e. 
as justus hostis — limited wars degenerate into total wars. 

This argument is not wrong, even though total 
war dates more from the era of nationalistic mass- 
mobilizations and the development of weapons of mass 
destruction. However, it merely reinforces my thesis that 
one cannot achieve “justice between nations” through 
moralization but only through the juridification of inter- 
national relations. The discriminatory judgment only 
fosters strife when one party presumes to pass judgment 
according to its own standards upon the alleged crimes 
of the other party. We must not confuse this kind of 
subjective judgment with the judicial condemnation of a 
proven criminal regime and its henchmen before the 
forum of a community of nations equipped with a 
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constitution. For the latter extends the protection of the 
law also to an accused party who enjoys the presumption 
of innocence until proven guilty. 

Admittedly, this distinction between the moralization 
and the legalization of international relations would not 
have satisfied Carl Schmitt. For him and his fascist fellow- 
travelers, the existential struggle to the death possessed a 
weird vitalistic aura. Schmitt thought that the substance 
of the political, the self-assertion of the identity of a 
people or a movement, cannot be tamed by norms and 
that any attempt to domesticate it through law must lead 
to moral degeneracy. Even if legal pacifism were to succeed, 
it would rob us of the essential means for renewing an 
authentic existence. However, we don’t need to concern 
ourselves further here with this abstruse conception of 
the political. 

We do need to concern ourselves with the purportedly 
“realistic” premise defended by Hobbesians both of the 
left and the right, namely, that law, even in the modern 
guise of constitutional democracy, is merely a reflex and 
mask for economic or political power. On this assump- 
tion, legal pacifism, which seeks to extend law to the 
international state of nature, is a sheer illusion. In fact, 
the Kantian project of constitutionalizing international 
law is nourished by an idealism free from illusions. The 
form of modern law as such has an unambiguous moral 
core that proves itself in the long run as a “gentle civilizer” 
(Koskenniemi) whenever law is employed as the medium 
in which a constitution is formed. 

The egalitarian universalism immanent in law and its 
procedures has left discernible empirical traces on the 
political and social reality of the West. For the idea of 
equal treatment invested in both the law of peoples and 
the law of states can fulfill ideological functions only by 
also serving as the standard for the critique of ideology. 
For this reason, today opposition and liberation move- 
ments across the world adopt the vocabulary of human 
rights. Moreover, as soon as the rhetoric of human rights 
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is misused for the purposes of oppression and exclusion, 
it can be invoked against this very misuse. 


Question: Precisely as an unconditional defender of the 
Kantian project, you must be deeply disappointed by 
the Machiavellian machinations that so often dominate 
the activity of the United Nations. You yourself have 
drawn attention to the “shameful selectivity” exhibited by 
the Security Council in even registering and dealing with 
cases where it ought to take action. You speak of the 
shameful “primacy still enjoyed by national interests over 
the global obligations of the international community.””” 
What alterations and reforms should the institutions of 
the United Nations undergo so that a shield for the uni- 
lateral pursuit of pro-Western interests and goals can 
develop into an effective tool for securing peace? 


J. H.: That’s a big topic. Institutional reforms are not suf- 
ficient. Reconfiguring the Security Council so that it ade- 
quately reflects the altered power relations, a proposal 
currently under discussion, and the restriction of the veto 
right of the major powers are certainly necessary, but they 
don’t go far enough. Let me single out a couple of aspects 
of this unwieldy complex. 

The world organization is rightly committed to full 
inclusiveness. It remains open to all nations that commit 
themselves to the wording of the UN Charter and to 
the declarations that are binding in international law, ir- 
respective of the degree to which their own domestic 
practices actually accord with these principles. Hence, 
measured by their own normative principles, there 
exists a gradation in legitimacy between liberal, semi- 
authoritarian, and even despotic member states, in spite 
of the formal equality enjoyed by all members. This 
becomes apparent when, for example, a country like 
Libya assumes the chairmanship of the Human Rights 
Commission. John Rawls deserves credit for having 
pointed out this fundamental problem of graduated 


107 


VIEWS ON A CHAOTIC WORLD 


legitimation. The superiority in terms of legitimacy 
enjoyed by democratic countries, on which Kant already 
rested his hopes, hardly lends itself to formalization. 
Nevertheless, customs and practices could develop that 
take account of it. This also underlines the need to 
reform the veto rights of the permanent members of 
the Security Council. 

The most pressing problem, of course, is the restricted 
scope for action of a world organization that does not 
enjoy a monopoly on the use of force and must depend 
on the ad hoc support of powerful member states, espe- 
cially in cases of intervention and nation building. 
However, the problem does not lie in the lack of a monop- 
oly on force. The differentiation between the constitution 
and executive authority can also be observed elsewhere, 
in the European Union, for example, where EU law trumps 
national law, even though the nation-states continue to 
control the means of legitimate force held in reserve. 
Aside from its financial underfunding, the United Nations 
suffers above all from its dependency on governments that 
not only pursue their respective national interests but also 
depend on the support of their national publics. Until the 
self-perception of member states that still view them- 
selves as sovereign actors undergoes a transformation at 
the social-cognitive level, we must think about how we 
can achieve a relative uncoupling of levels of decision- 
making. For example, the member states could make con- 
tingents of troops available expressly for UN purposes 
without constraining their national rights of control over 
their own military forces. 

However, we can only realistically pursue the ambi- 
tious goal of a world domestic politics without a world 
government if the UN confines itself to its two most 
important functions, maintaining peace and enforcing 
human rights globally, and leaves political coordination in 
the areas of the economy, the environment, transporta- 
tion, health, etc., to mid-level institutions and negotiation 
systems. But at present this level of global players who 
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could take political initiatives and negotiate compromises 
with each other is represented by just a handful of institu- 
tions, such as the World Trade Organization. A reform of 
the United Nations, however successful, would remain 
ineffectual unless the nation-states in the various world 
regions come together to form continental regimes on 
the model of the European Union. For the moment, only 
modest steps have been taken in this direction. Herein, 
and not in the reform of the UN, lies the genuinely utopian 
moment of a “cosmopolitan condition.” 

The legitimation needs of an empowered UN might 
even be met in a halfway democratic manner by a division 
of labor within such a multilevel global system. Until now, 
a global political public sphere has formed only intermit- 
tently in response to major historical events like Septem- 
ber 11. However, it could one day assume a more concrete 
institutional form and greater continuity thanks to the 
electronic media and the striking successes of global non- 
governmental organizations, such as Amnesty Interna- 
tional and Human Rights Watch. Undersuch circumstances, 
the idea of establishing a “parliament of world citizens” 
(David Held) alongside the “second chamber” of the 
General Assembly — or, barring that, at least an expansion 
of the existing chamber of states to include a representa- 
tion of citizens — would no longer be absurd. This would 
set a symbolic and institutional seal on an evolution in 
international law that has been in progress for a long time. 
For not only states but also citizens themselves have 
become subjects of international law; as world citizens, 
they can even assert legal claims against their own govern- 
ments if need be. 

To be sure, an idea as abstract as that of a parliament 
of world citizens is dizzying. However, one must bear in 
mind that, given the limited functions of the United 
Nations, the delegates to this parliament would represent 
populations that do not need to be bound together by 
thick traditions like the citizens of a political community. 
A negative consensus would suffice in place of civic 


109 


VIEWS ON A CHAOTIC WORLD 


solidarity, namely, shared outrage at the aggressive war- 
mongering and human rights violations of criminal gangs 
and regimes or shared horror over acts of ethnic cleansing 
and genocide. 

Admittedly, the resistances and setbacks which have to 
be overcome along the way to full constitutionalization 
are so great that the project can only succeed if the US 
once again positions itself at the forefront as the driving 
force of the movement, as it did in 1945. This is not as 
improbable as it may now appear. For one thing, it is a 
lucky accident of world history that the sole superpower 
is the oldest democracy on earth and hence has, contrary 
to what Kagan would have us believe, “elective affinities” 
with the Kantian idea of a legal domestication of interna- 
tional relations. For another, it is in the interest of the 
United States itself to invest the UN with decision-making 
power before another, less democratic, major power rises 
to superpower status. Empires come and go. After all, the 
European Union has just agreed on principles of security 
and a defense policy that contrast a notion of “preventive 
engagements” with the “pre-emptive strikes” outlawed by 
international law. It could thereby exercise an influence 
on the political public opinion of our American ally. 


Question: The contempt of the American government for 
international law and international treaties, the brutal 
exercise of military force, and a politics of deception and 
blackmail have provoked an anti-Americanism that, 
insofar as it is directed at the current administration, is 
not unfounded. How should Europe respond to this 
spreading animus to ensure that the worldwide anti- 
Americanism does not rebound on the West as a whole 
in a wave of hatred? 


J. H.: Anti-Americanism is a danger in Europe itself. In 
Germany, it has always allied itself with the most reac- 
tionary movements. Hence, it is important for us, as 
during the Vietnam War, to be able to make common 
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cause with an American domestic opposition against the 
policies of the American government. If we can point to 
a protest movement within the United States itself, the 
counter-productive charge of anti-Americanism leveled 
against us also loses its force. The anti-modernist senti- 
ment directed against the West as a whole is another 
matter. This calls for self-criticism, let us say, a self- 
critical defense of the achievements of Western moder- 
nity that signals both openness and a willingness to 
learn and above all overcomes the idiotic equation of 
democratic order and liberal society with unbridled 
capitalism. On the one hand, we must take a clear stand 
against fundamentalism, including Christian and Jewish 
fundamentalism, and, on the other, we must acknowl- 
edge that fundamentalism is the child of disruptive pro- 
cesses of modernization in which the aberrations of our 
colonial history and the failures of decolonization played 
a decisive role. We can at any rate make clear against 
such fundamentalist fixations that justified criticism of 
the West derives its standards from the West’s own 
200-year-old discourse of self-criticism. 


Question: Two political agendas have recently fallen 
victim to war and terrorism: the so-called “road map,” 
which was supposed to lead to peace between the Israelis 
and the Palestinians, and the imperialist scenario of 
Cheney, Rumsfeld, Rice, and Bush. The script for the 
conflict in Israel was supposed to be written in tandem 
with the script for reconstructing the entire Middle East. 
But the policies of the United States have succeeded 
in fusing anti-Americanism with anti-Semitism. Today 
anti-Americanism is feeding old forms of murderous anti- 
Semitism. How can we defuse this explosive mixture? 


J. H.: This is a problem, particularly in Germany where 
at present the floodgates of a narcissistic preoccupation 
with its own war victims are opening and a necessary 
censorship exercised for decades by official opinion against 
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popular prejudices is beginning to break down. But we 
will only be able to come to grips with the mixture which 
you quite correctly describe if we succeed in keeping the 
legitimate task of criticizing Bush’s fatal vision of global 
order free in a convincing manner from every admixture 
of anti-Americanism. Once the other America again 
assumes discernible contours, it will also pull the ground 
out from under the anti-Americanism that merely serves 
as a disguise for anti-Semitism. 
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IV 
The Kantian Project and 
the Divided West 


8 

Does the 
Constitutionalization of 
International Law Still Have 
a Chance?’ 


Introduction 


As the European system of states was taking shape, phi- 
losophy, in the persons of Francisco Suarez, Hugo Grotius, 
and Samuel Pufendorf, still played the role of pacemaker 
in the creation of modern international law. Moreover, 
when legally constrained international relations later 
stabilized at the level of violence of so-called cabinet wars 
[Kabinettskriege|, philosophy assumed this role a second 
time. With his conception of a “cosmopolitan condition” 
or “weltbiirgerlichen Zustand,’ Kant took a decisive step 
beyond international law centered exclusively on states. 
Since then, international law has not only developed into 
a specialized brand of legal theory. Following two world 
wars, the constitutionalization of international law has 
evolved along the lines prefigured by Kant toward cosmo- 
politan law and has assumed institutional form in inter- 
national constitutions, organizations, and procedures.” 
Since the end of the bipolar world order and the 
emergence of the US as the pre-eminent world power, an 
alternative to the evolution of a cosmopolitan constitution 
has emerged. A world dominated by nation-states is indeed 
in transition toward the postnational constellation of a 
global society. States are losing their autonomy in part 
as they become increasingly enmeshed in the horizontal 
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networks of a global society.? But in this situation the 
Kantian project of a cosmopolitan order not only has to 
confront the traditional objection of “realists” who affirm 
the quasi-ontological primacy of brute power over law. 
Other opponents are currently emerging who advocate the 
liberal ethos of a superpower as an alternative to law. 

On the realist conception, the normative taming of 
political power through law is possible only within the 
confines of a sovereign state whose existence is founded 
on its capacity to assert itself with force. On this premise, 
international law must forever lack the cutting edge of 
a law armed with sanctions. Today, a more far-reaching 
conflict is superseding the dispute between Kantian ideal- 
ists and realists of the Carl Schmitt school over the limits 
to the juridification of international relations.’ The project 
of a new liberal world order under the banner of a pax 
Americana advocated by the neoconservative masterminds 
of the current US administration raises the question of 
whether the juridification of international relations should 
be superseded by a moralization of international politics 
grounded in the ethos of a superpower. 

Idealists and realists clashed over whether justice is 
even possible in relations between nations;? the new 
dispute, by contrast, is over whether law remains an 
appropriate medium for realizing the declared goals of 
achieving peace and international security and promoting 
democracy and human rights throughout the world. Now 
the controversy concerns the path by which we can achieve 
these goals, whether via the legally established procedures 
of an inclusive, but often weak and selective, world orga- 
nization, or via the unilaterally imposed decisions of a 
well-meaning hegemon. At first glance, events seemed to 
have settled the issue when Saddam’s statue was toppled 
from its pedestal in Baghdad. By then the US government 
had ignored international law twice, first with its procla- 
mation of a National Security Strategy in September 2002 
and then with the invasion of Iraq in March 2003. In 
addition, it had sidelined the United Nations in order to 
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accord priority to its own, ethically rather than legally, 
justified national interests, even over the objections of its 
allies. The marginalization of the world organization by a 
superpower bent on going to war represented a dramatic 
challenge to existing law. 

Hence, the question arises of whether there is anything 
amiss, normatively speaking, in this imperial approach, 
assuming, at least for the sake of argument, that the 
American action could have realized more effectively the 
same goals which the United Nations had hitherto 
pursued half-heartedly and with scant success. Or, even 
granting this counterfactual assumption, should we not 
rather hold steadfastly to the alternative project of a 
constitutionalization of international law and do our 
utmost to bring a future US government to recall the 
world-historical mission embraced by Presidents Wilson 
and Roosevelt, in each case following a calamitous world 
war? For the Kantian project can only continue if the US 
returns to the internationalism it embraced after 1918 
and 1945 and once again assumes the role of pacemaker 
in the evolution of international law toward a “cosmopoli- 
tan condition.” 

A situation marked by terrorism and war and by dis- 
parities in global economic development that are merely 
amplified by the unfortunate consequences of the Iraq 
War compels us to reflect anew on this issue. Granted, 
nowadays philosophy can at most play the ancillary role 
of elucidating the concepts employed in the specialized 
treatments of international lawyers and political scien- 
tists. Whereas the role of political science is to describe 
the state of international relations and that of jurispru- 
dence is to give an account of the concept, validity, and 
content of international law, philosophy can try to 
clarify certain basic conceptual features of the develop- 
ment of law in the light of both existing constellations 
and valid norms. Only at this level can it contribute to 
the discussion of whether the Kantian project still has 
a future. 
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Before returning to this question at the end of the 
chapter, I would like in the first part to detach the idea 
of the cosmopolitan condition from its conceptual linkage 
with the concrete notion of a world republic. In the second, 
historically oriented part, I will examine the trends which 
have promoted or hindered the constitutionalization of 
international law, properly understood. 


Politically Constituted World Society vs. 
World Republic 


Classical international law and “sovereign equality” 


Kant deplores the idea of wars of aggression® and questions 
the right of sovereign states to go to war, i.e. the jus ad 
bellum. This “right,” which is “strictly speaking, unintelli- 
gible,”’ constitutes the structural core of classical interna- 
tional law. This set of rules derived from customary law 
and treaties reflects the contours of the European state 
system which took shape following the Peace of Westpha- 
lia and remained in place roughly until 1914. With the 
exception of the Vatican, only states — and until the middle 
of the nineteenth century only European states — were 
admitted. Thus tailored exclusively to the participation of 
“nations,” classical international law was constitutive for 
“inter-national” relations in the literal sense. It represents 
nation-states as participants in a strategic game: 


e states enjoy sufficient de facto independence to make 
autonomous choices and act on their own preferences; 

¢ guided by the imperatives of self-assertion and self- 
defense, they pursue exclusively their own preferences 
(understood as “national interests”) and the security of 
their citizens; 

¢ any state can form coalitions with any other state and 
they all compete to increase their political power 
through their ability to exert military threats. 
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International law lays down the rules of the game® and 


determines: 


(a) the qualifications that potential participants must 
satisfy: a sovereign state must be able to exercise 
effective control over its social and territorial bound- 
aries and maintain law and order; 

(b) the admission requirements: state sovereignty rests 
on international recognition; and 

(c) the actual status: a sovereign state can conclude 
treaties with other states. When conflicts arise, it 
has the right to declare war on other states without 
offering supporting reasons (jus ad bellum), but it 
may not intervene in the internal affairs of other 
states (the prohibition on intervention). 


These principles entail a series of consequences: 


there is no supranational authority to sanction and 
punish violations of international law; 

a sovereign state can violate standards of prudence and 
efficiency, but it cannot violate moral norms: its behav- 
ior is treated as morally indifferent; 

the immunity enjoyed by states extends to their 
representatives, officials, and functionaries; 

sovereign states reserve the right to prosecute and try 
crimes committed in war (in accordance with the jus 
in bello); 

third parties may remain neutral vis-a-vis warring 
parties. 


Thus, the normative content of classical international 


law extends only to according equal status to sovereign 
states, a status that rests on the reciprocal recognition of 
subjects of international law, without regard to differences 
in size of population, territory, and actual political or 
economic power. The price for this “sovereign equality” is 
the acceptance of war as the mechanism for regulating 
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conflicts and thus the freedom to resort to military force. 
This precludes the possibility of higher impartial judicial 
and prosecutorial authorities. These two features account 
for the “soft” character of international law, whose effec- 
tiveness remains dependent in the final analysis on the 
sovereign will of contracting parties. The efficacy of inter- 
national treaties is subject in principle to the qualification 
that the sovereign parties reserve the right to substitute 
politics for law whenever they see fit. 

The political constellation underlying classical interna- 
tional law is different from that underlying state law. The 
power of the state which secures the rights of citizens is 
itself bound by law. At the national level, the political 
authority of the state, which is first constituted in the 
forms of law, and law, which is contingent on the sanction- 
ing power of the state, are mutually interdependent. This 
interdependence of “political power” and “law” is absent 
at the international level, where an asymmetrical relation 
between power and law persists because international 
legal regulations reflect the underlying power constella- 
tions between states without normatively transforming 
them. Law expresses and, in certain respects, shapes rela- 
tions between sovereign powers, but it does not effectively 
constrain them. 

Hence, classical international law can exercise an inher- 
ent stabilizing effect only to the extent that the formally 
equal status of the subjects of international law is “backed” 
by a de facto balance of powers, always assuming that 
warring parties accept a tacit agreement to respect certain 
limits on the use of violence in war as morally sacrosanct. 
Kant contests both of these assumptions on empirical 
grounds. With the contemporary example of the division 
of Poland in mind, he describes the role of the balance of 
power in promoting peace as a “mere fantasy.”’ And it is 
not only the horrors of “wars of punishment and extermi- 
nation” that are a moral scandal for Kant. Even cabinet 
wars conducted with standing armies are incompatible 
“with the right of humanity in our own person,” because 
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a state that hires its citizens “to kill or be killed” degrades 
them into “mere machines.”'® 


Peace as an implication of law-governed freedom 


The abolition of war is a command of reason. Practical 
reason first brings the moral veto to bear against system- 
atic killing: “there is to be no war, neither war between you 
and me in the state of nature nor war between us as states, 
which, although they are internally in a lawful condition, 
are still externally (in relation to one another) in a lawless 
condition.”’’ For Kant, however, law is not merely a suit- 
able means for establishing peace between states; rather, 
he conceives of peace between nations from the beginning 
in terms of legal peace.'* This is an important difference 
between Kant and Hobbes. 

Like Hobbes, Kant insists on the conceptual connection 
between law and securing peace. However, in contrast 
with Hobbes, he does not trace the legal pacification of 
society back to the paradigmatic pledge of obedience by 
the subjects of law in return for the state’s guarantee of 
protection. From Kant’s republican perspective, there is 
instead a conceptual connection between the role of law 
in promoting peace and the role of a legal condition that 
citizens can accept as legitimate in promoting freedom. 
The cosmopolitan extension of a condition of civil liber- 
ties first secured within the constitutional state is not only 
pursued because it gives rise to perpetual peace, but also 
for its own sake, as a command of practical reason. Hence, 
“establishing universal and lasting peace constitutes not 
merely a part... but rather the final end of the doctrine 
of right.” The idea of a “peaceful, even if not yet friendly, 
thoroughgoing community of all nations” is a principle of 
right, not merely a command of morality.'’ The cosmo- 
politan condition is just the condition of peace made 
permanent. The idea of the cosmopolitan constitution 
which guarantees “a union of all peoples under public 
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laws” has the meaning of a “genuine,” definitive, and not 
merely provisional condition of peace. 

This conceptual connection between the telos of peace 
and the principle of law also explains the “cosmopolitan 
intent” of the philosophy of history, and hence the heu- 
ristic standpoint from which Kant deciphers the course of 
history: “The problem of establishing a perfect civil con- 
stitution depends on the problem of law-governed exter- 
nal relations among nations and cannot be solved unless 
the latter is.”"4 

The reference to a “civil constitution” here is crucial: 
international law, which regulates interactions among 
states, must be superseded by the constitution of a com- 
munity of states. Only then will states and their citizens 
enter into a “law-governed relation” to one another. 

By a “law-governed relation” Kant means one in which 
the freedom of each coexists with the freedom of every- 
one else in accordance with a universal law.’ It is impor- 
tant to note that Kant shares Rousseau’s material concept 
of law.'® Laws satisfy the conditions of a pragmatic, and 
not merely a semantic, universality when they are the 
result of an inclusive procedure of will-formation marked 
by discussion and publicity.'’ The danger of despotism 
lurking in all laws that are merely imposed from above 
can only be averted by a republican procedure, namely, a 
fair process of opinion- and will-formation among all 
those potentially affected. The laws of the international 
community, too, will only take equal account of the 
interests of all states — regardless of their size and popula- 
tion, their wealth and their political and economic power 
— when they give expression to a will that is “united” 
because it has arisen through an analogously inclusive 
procedure.'® 

Kant uses the analogy of a “civil constitution” [staats- 
biirgerliche Verfassung] to lend concrete content to the 
general idea of a “cosmopolitan constitution” [weltbiirgerli- 
che Verfassung] in the sense of a “universal state of nations.” 
In his bold outline of a cosmopolitan order, he takes his 
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inspiration from the revolutionary constitution-founding 
acts of his time. The republics which emerged from the 
American and French Revolutions were the first and, at 
that time, the only examples of a form of law-giving that 
satisfied republican standards of legitimacy, “since all 
decide about all, hence each about himself; for it is only 
to oneself that one can never do wrong.”'? From this per- 
spective, a constitution for the international community 
was conceivable only in the form of a republic of repub- 
lics, that is, as a “republicanism of all states”° or as a 
“world republic.””! In this way, the constitution of the 
nation-state realized through revolution becomes the 
model for the transition from classical international law 
to cosmopolitan law — and misleads Kant into an over- 
hasty concretization of the general idea of a “cosmopoli- 
tan condition” or a constitution for the international 
community. In fact, there is no need to interpret the goal 
of a constitutionalization of international law in terms of 
a world republic. 


From the law of states to the rights of 
world citizens 


Before examining the problematic consequences of this 
rash move, I would like to clarify the cosmopolitan 
meaning of the construct of a world republic. This con- 
struction renders war as a legitimate means of resolving 
conflicts, indeed war as such, impossible, because there 
cannot be “external” conflicts within a globally inclusive 
commonwealth. What had hitherto been military con- 
flicts would assume the character of police actions and 
operations of criminal justice. Kant recognized, however, 
that the idea of a world republic could degenerate into 
something different from a supranational legal order to 
which governments submit themselves, by analogy with 
the republican legal order among individual human 
beings.”? After all, a “universal monarchy” could also bring 
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about a legal pacification of world society by repressive 
means, that is, through a despotic monopoly of power. 
The idea of a cosmopolitan condition is more demanding 
because it projects the institutionalization of civil rights 
from the national level onto the international level. 

The core innovation of this idea consists in the trans- 
formation of international law as a law of states into cos- 
mopolitan law as a law of individuals. The latter are no 
longer legal subjects merely as citizens of their respective 
states, but also as members of a “cosmopolitan common- 
wealth under a single head.”” The civil rights of individual 
persons are now supposed to penetrate international rela- 
tions too. The price paid by sovereign states uniting to 
form a “large state body” for promoting their citizens to 
world citizens is that they must submit to a higher author- 
ity. In acquiring the status of members of a republic of 
republics, they renounce the option of substituting poli- 
tics for law in their dealings with other member states. 
The imposition of the format of a state on international 
relations would mean that law completely permeates and 
transforms political power, even in external relations 
among states. The difference between external and inter- 
nal sovereignty would thereby disappear, not only on 
account of the global scale of the inclusive state of nations, 
but also for normative reasons: the binding force of the 
republican constitution would disperse the “substance” of 
the state’s “wild,” legally untamed power of self-assertion 
toward other states. “Political” power, in the sense of an 
executive power conserved “behind” the law, would lose 
its last domain of untrammeled exercise with the eclipse 
of the international stage. 

Over the course of his career, Kant never actually 
renounced the idea of a complete constitutionalization of 
international law in the form of a world republic. There 
has been much speculation over why, in his essay “Toward 
Perpetual Peace,” he nevertheless introduced the weaker 
conception of a league or confederation of nations [Vélk- 
erbund] and thereafter pinned his hopes on a voluntary 
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association of states which are morally committed to 
peace while remaining legally sovereign. The notorious 
passage in which he justifies this step reads as follows: 


In accordance with reason there is only one way that 
states...can leave the lawless condition...; it is 
that...they give up their savage (lawless) freedom, 
accommodate themselves to public coercive laws, and so 
form a... state of nations that would finally encompass 
all the nations on earth. But since, in accordance with 
their idea of the right of nations, they do not at all 
want this, so...in place of the positive idea of a world 
republic only the negative surrogate of a league that averts 
war... can stem the tide of hostile inclinations.” 


Associated with the project of a league of nations is the 
idea of an ever-expanding federation of republics engaging 
in commerce which renounce wars of aggression and 
accept a moral obligation to submit conflicts among them- 
selves to an international court of arbitration, while reserv- 
ing the right to withdraw at any time. With this project 
of a permanent congress of states — which would material- 
ize two decades later in the quite different form of the 
counter-revolutionary “Holy Alliance” — Kant by no means 
repudiates the idea of a cosmopolitan condition as such.” 
As always, he relies on the course of history, which, begin- 
ning with the taming of military violence by international 
law, and proceeding through the prohibition of wars of 
aggression, would finally approach the goal of construct- 
ing a cosmopolitan constitution. However, Kant judged 
that the nations were not yet sufficiently mature and 
needed to undergo further learning processes. Even today 
there is ample empirical evidence for the fact that nation- 
states cling to their sovereignty, that they “do not at all 
want” to give up the freedom of action granted them by 
classical international law. Yet, for Kant, this was not a 
sufficient reason to abandon the idea itself. Ideas in the 
strict sense always transcend the historical situations they 
illuminate through practical imperatives. 
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Kant does not generally respond to historical obstacles 
by introducing a “surrogate” for such an idea. Instead, he 
appeals to the philosophy of history to situate the idea 
within a rich context of accommodating trends.”® As is well 
known, he pins his hopes primarily on three long-term 
factors: 


e the peaceful character of republics, which will form 
the avant-garde of the league of nations; 

e the pacifying effect of free trade, which makes state 
actors dependent on the growing interdependences of 
the world market and compels them to cooperate with 
one another; and 

e the critical function of an emergent global public 
sphere that mobilizes the conscience and political 
participation of citizens all over the world, because 
“violations of law in one place of the earth are felt 
in all.”?’ 


Although these trends can be reversed at any time, in the 
long run obstacles will be overcome. Hence, they do not 
compel Kant to modify the idea itself. However, if the 
latter finds its proper expression in a federal world repub- 
lic, why then does he entertain the project of a league of 
nations at all? 


Why the “surrogate” of the league of nations? 


In proposing a league of nations as a surrogate for the state 
of nations, Kant seems to be reacting to difficulties of a 
conceptual rather than an empirical order. Moreover, 
these conceptual problems prove to be the most instruc- 
tive when we consider in hindsight the actual, though 
always precarious, progress of the constitutionalization of 
international law since the end of World War I. They 
reveal that, although Kant had good reasons for his idea 
of a transformation of state-centered international law 
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toward cosmopolitan law, he did not develop it in suff- 
ciently abstract terms. That idea was so closely bound up 
with the image of a world republic or a state of nations 
that it was inevitably discredited when confronted with 
the asymmetrical distribution of power and the over- 
whelming complexity of a world society marked by strik- 
ing socioeconomic disparities and cultural divisions. 

Kant justifies the project of the league of nations 
[Volkerbund] by arguing that the concept of the state of 
nations [Vélkerstaat] proves to be inconsistent on closer 
examination: 


That would be a contradiction inasmuch as every state 
involves the relation of a superior (legislating) to an inferior 
(obeying, namely the people); but a number of nations 
in one state would constitute only one nation, and this 
contradicts the presupposition (since here we have to 
consider the right of nations in relation to one another 
insofar as they comprise different states and are not to be 
fused into a single state).”° 


In this context, Kant appears to treat “states” not only as 
associations of free and equal citizens in conformity with 
the individualism of modern constitutional law, but also 
in ethical-political terms, that is, as national communities. 
These collectivities consist of “peoples” or “nations” (itali- 
cized in the original) that are differentiated from one 
another by language, religion, and mode of life. The loss 
of the sovereignty of their state would mean for each of 
them the loss of the kind of independence already acquired 
by nations that form a political community of their own. 
The autonomy of their respective collective forms of life 
would thereby be jeopardized. On this reading, the “con- 
tradiction” resides in the fact that the price the citizens 
of a world republic would have to pay for the legal guar- 
antee of peace and civil liberties would be the loss of 
the substantive ethical freedom they enjoy as members 
of a national community organized as an independent 
nation-state. 
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In fact, this supposed contradiction, over which genera- 
tions of Kant interpreters have racked their brains,” 
dissolves once we examine the premise underlying the 
argument. Kant takes the French republic as his model 
and is forced into an unnecessary conceptual bind by the 
dogma of the indivisibility of state sovereignty.*° Although 
“all authority proceeds from the people,” this authority is 
already split at source in the constitutional state with its 
division of powers. The people cannot rule directly but 
(as stated in the German Basic Law, Article 20, Paragraph 
2) it exercises governmental authority [Staatsgewalt] 
“through elections and other votes and through specific 
legislative, executive, and judicial bodies.” Given this 
proceduralist conception of popular sovereignty, in a fed- 
eralist multilevel system nothing prevents the fictive unity 
of the presumptive popular sovereign from being con- 
ceived as compatible with the corresponding chains of 
legitimation that unfold in parallel within each of the 
various member states.*'! Had Kant read this conception 
of “divided” sovereignty from the US model, he would 
have realized that the “peoples” of independent states who 
restrict their sovereignty for the sake of a federal govern- 
ment need not sacrifice their distinct cultural identities. 

Even this conception does not completely dispel the 
concern that peoples “divided” by religion and language 
would be “fused” in a world republic. Kant’s concern that 
in a highly complex world society general laws could be 
enforced only at the cost of a “soulless despotism” prefig- 
ures something akin to Foucault’s fear of “normalization.” 
Kant fears that a world republic, notwithstanding its 
federal structure, would inevitably lead to social and cul- 
tural uniformity. Behind this fear lurks the objection that 
a global state of nations would develop an inherent, irre- 
sistible tendency to degenerate into a “universal monar- 
chy” for sheer functional reasons. Kant seems to be 
concerned that the alternative to the existing system of 
belligerent sovereign states would be the global domina- 
tion of a single world power. It is this alternative that 
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ultimately leads him to resort to the surrogate conception 
of a “league of nations.” 


The misleading analogy of the state of nature 


This raises the question of whether the alternative itself 
is correctly posed. Kant arrives at the alternative of a 
world republic or world government by an analogy that 
leads him to an over-hasty, concretistic interpretation of 
the idea of a “cosmopolitan condition” in terms of a global 
state or world republic. The anarchic character of inter- 
national relations in which sovereign states find them- 
selves suggests a comparison with the “state of nature,” 
familiar from social contract theory, in which pre-social 
individuals are supposed to have found themselves.** The 
social contract teaches them that the only way out of their 
wretched condition of unremitting insecurity is to orga- 
nize themselves as citizens of a state. Likewise, it seems 
that states must now seek an analogous way out of a simi- 
larly untenable state of nature.*? Just as individual persons 
previously renounced their natural freedom to unite into 
a commonwealth under coercive laws organized as a state, 
so too individual states must in turn renounce their sov- 
ereignty and form a “cosmopolitan commonwealth under 
a single head.” Just as the state was the solution to the 
first problem, so too a state of states — a state of nations 
or a world republic — is supposed to provide a solution to 
this problem. 

However, this analogy is misleading, even on the prem- 
ises of Kant’s own social contract theory.** In contrast to 
individuals in the state of nature, citizens of competing 
states already enjoy a status that guarantees them rights 
and liberties (however restricted). The disanalogy is 
rooted in the fact that citizens of any state have already 
undergone a long process of political formation and social- 
ization. They possess the political good of legally secured 
freedoms which they would jeopardize if they were to 
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accept restrictions on the sovereign power of the state 
which guarantees this legal condition. The pre-social 
inhabitants of the state of nature had nothing to lose but 
the fear and terror generated by the clash of their natural, 
and hence insecure, freedoms. Therefore, the curriculum 
that states and their citizens must undergo in the transi- 
tion from classical international law to a cosmopolitan 
condition is complementary, rather than analogous, to the 
curriculum in which citizens of constitutional states have 
already graduated in the course of the juridification of an 
initially unconstrained state power. 

The idea of the social contract represents an attempt 
to reconstruct conceptually the emergence of the state as 
the organizational form of legitimate political authority. 
State-organized authority consists in the exercise of polit- 
ical power through the administration of binding law. 
From a conceptual point of view, governmental authority 
has two components, a quasi-natural, hence initially pre- 
political, power of command, on the one hand, and the 
rule structure and binding force of an originally metaso- 
cially grounded law, on the other.*° As the source of col- 
lectively binding decisions, political power results from the 
fusion of these two components. Political power is consti- 
tuted in the form of law. In stabilizing behavioral expecta- 
tions (and thereby fulfilling its specific function), law puts 
its rule structure at the service of power. To this extent, 
law serves as the means by which power is organized. At 
the same time, it provides a resource of justice from which 
power can simultaneously legitimate itself. While politi- 
cal power thereby derives its sustenance from law, law in 
turn owes its compulsory character to the sanctioning 
power of the state. There can be no rule of law without 
recourse to the means of force held in reserve as the guar- 
antee of political domination. 

Modern natural law emerged in the seventeenth century 
in the form of social contract theory. In the wake of the 
wars of religion, it was supposed to provide an interpreta- 
tion of a system of states that reconfigured itself around 
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religiously neutral grounds of legitimation. Rational 
natural law provides a critical analysis of the conceptual 
constellation of law and power whose aim is to make 
explicit the egalitarian content which had until then 
remained implicit in the legal medium of a more or less 
authoritarian form of political power. Rousseau and Kant 
decode this latent rational content of a law that had thus 
far only been instrumentalized for political purposes by 
means of their innovative concept of autonomy. They 
trace the legitimating function of the form of fully posi- 
tivized law back to the generality of legal norms, under- 
stood in more than merely semantic terms, and ultimately 
to the legitimacy-generating procedure of democratic 
legislation.*° This conception of rational, i.e. democrati- 
cally generated, law was to reveal the normative dynamic 
intrinsic to the very form of modern law which enables 
this medium to rationalize the substance of an arbitrary 
political domination and not merely to lend it a rational 
appearance. The point of the reconstructive program of 
social contract theory was to demonstrate that the con- 
ceptual germ of the constitutionalization of the “irratio- 
nal,” unregulated decisionistic power of the state is, in 
virtue of its formal legal character, already implicit in 
political power itself. 

According to this view, the interpenetration of positive 
law and political power aims not at the legal type of 
modern government as such but at a democratically con- 
stituted rule of law. The terminus ad quem of the process 
of juridification of political power is the very idea of a 
constitution that a community of free and equal citizens 
gives itself. We must distinguish here between “constitu- 
tion” and “state.” A “state” is a complex of hierarchically 
organized capacities available for the exercise of political 
power or the implementation of political programs; a 
“constitution,” by contrast, defines a horizontal associa- 
tion of citizens by laying down the fundamental rights 
that free and equal founders mutually grant each other. 
In this sense, the republican transformation of the 
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substance of state power by law is geared to the telos of 
a “constitution.” 

The completion of the process of constitutionalization 
sets the seal on the reversal of the initial situation in 
which law serves as an instrument of power. According to 
the self-understanding of the constitutional state, “all 
authority” springs from the autonomously (i.e. rationally) 
formed will of civil society (i.e. it “proceeds from the 
people”). Following the logic of the social contract, the 
starting point for the internal rationalization of govern- 
mental authority is a legally constituted but not yet con- 
stitutionally bound, and hence “substantive,” power whose 
irrational core will be dissolved only in the democratic 
process of the fully established constitutional state. 
Against the background of this ideal scheme, we can now 
explain why the transition from the law of nations to 
cosmopolitan law can indeed be understood as a consti- 
tutionalization of international relations but not as a 
logical continuation of the evolution of the constitutional 
state leading from the national to a global state. 


State organization vs. constitution 


In view of their different starting points, the constitution- 
alization of international law and the domestication of 
untamed state power through the constitution cannot be 
understood in the same terms. International law, which 
in its classical form presents an inverted image of the state 
and the constitution, provides the starting point for a 
juridification of international relations that promotes 
peace. What is missing in classical international law is not 
an analogue of a constitution that founds an association 
of free and equal consociates under law, but rather a 
supranational power above competing states that would 
equip the international community with the executive 
and sanctioning powers required to implement and enforce 
its rules and decisions. 
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Classical international law is already a kind of constitu- 
tion in the sense that it creates a legal community among 
parties with formally equal rights. To be sure, this inter- 
national proto-constitution differs in essential respects 
from a republican constitution. It is composed of collec- 
tive actors rather than individual persons, and it shapes 
and coordinates powers rather than founding new govern- 
mental authorities. Compared with a constitution in the 
strict sense, the international community of sovereign 
states lacks the binding force of reciprocal legal obliga- 
tions. Only voluntary restrictions on sovereignty — above 
all, the renunciation of its core component, the right to 
go to war — can transform parties to treaties into members 
of a politically “constituted” community. Nevertheless, 
with the voluntary renunciation of aggression, members 
of a league of nations already accept a self-obligation that 
is more binding than the rules of customary law and 
international treaties even when there is no superordinate 
authority to enforce them. 

A league of nations and the prohibition of war are 
logical extensions of a development connected with the 
membership status of the subjects of international law. At 
the beginning of the transformation process there is only 
a “weakly” constituted community of states (by compari- 
son with the republican state), which must be supple- 
mented at the supranational level by legislative and 
adjudicative bodies and by sanctioning powers if it is to 
become a community capable of taking political initiatives 
and executing joint decisions. In the course of the consti- 
tutionalization of international law, this priority of 
horizontal relations among member states over central- 
ized practical competences points in an opposite evolu- 
tionary direction to that of the genealogy of the 
constitutional state. It proceeds from the non-hierarchical 
association of collective actors to the supra- and transna- 
tional organizations of a cosmopolitan order. Today this 
evolution finds expression in the three most imposing 
examples of international organizations, notwithstanding 
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the fact that they are quite diverse in function and struc- 
ture. Whether they are called charters, agreements, or 
constitutions, the treaties which define the “constitution” 
of the United Nations, the World Trade Organization, or 
the European Union have one thing in common: they give 
the impression of a suit of clothes a couple of sizes too big 
waiting to be filled out by a stronger body of organiza- 
tional law — in other words, by stronger transnational and 
supranational mandates for governance. 

With such an empowerment of the loose international 
system of sovereign states, executive powers above the 
level of nation-states would complement the fragmentary 
proto-constitution of classical international law. The fact 
that this process runs counter to the foregoing process of 
taming state power by law can safeguard us from constru- 
ing the constitutionalization of international law as simply 
a continuation of the development of the constitutional 
state at the global level. The democratic federal state writ 
large — the global state of nations or world republic — is 
the wrong model. No structural analogy exists between 
the constitution of a sovereign state that can determine 
what political competences it claims for itself (and hence 
possesses supreme constitutional authority), on the one 
hand, and the constitution of an inclusive world organiza- 
tion that is nevertheless restricted to a few, carefully 
circumscribed functions, on the other. A cursory reflec- 
tion on the historical actors involved in both cases con- 
firms the asymmetry between the evolution of state and 
cosmopolitan law. States that currently accept restrictions 
on their sovereignty for the sake of a regulated coopera- 
tion with other states are collective actors and have dif- 
ferent motives and obligations from the revolutionaries 
who once founded constitutional states. 

The initial situation of classical international law has 
left indelible traces in the Charter of the United Nations. 
It remains a community of states and peoples who mutu- 
ally recognize each other’s “sovereign equality” (Art. 2, 
Para. 1). On the other hand, in questions of international 
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security — and, meanwhile, also the promotion of human 
rights — the world organization has acquired the authority 
to intervene in the internal affairs of criminal govern- 
ments or failing states. In these two policy domains, the 
member states grant the UN Security Council the com- 
petence to protect the rights of citizens against their own 
governments if necessary. Hence, it would be consistent 
to describe the world organization as already a community 
of “states and citizens.” In a similar spirit, the Brussels 
Convention presented its draft of the European constitu- 
tion in the name of “the citizens and the States of Europe.” 
The reference to collective actors acknowledges the prom- 
inent position which they, as the driving subjects of the 
development, will retain in a peaceful global legal order. 
The reference to individuals, by contrast, draws attention 
to the actual bearers of the status of world citizen. 


Global domestic politics without a world government 


The dual reference to collective and individual actors 
marks a fundamental conceptual distinction between the 
thoroughly individualistic legal order of a federal world 
republic®’ and a politically constituted global society that 
reserves institutions and procedures of global governance 
for states at both the supra- and transnational levels.** 
Within this framework, members of the community of 
states are indeed obliged to act in concert, but they are 
not relegated to mere parts of an overarching hierarchical 
super-state. However, a constructive transformation in 
the self-understanding of state actors whose sovereignty 
is restricted and who are bound by consensual norms of 
membership would not leave the mode of negotiating 
power based on compromises hitherto dominant in inter- 
national relations unaffected. 

Taking one’s orientation from currently existing struc- 
tures, one can construe the political constitution of a 
decentered world society as a multilevel system that for 
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good reasons lacks the character of a state as a whole.*® 
On this conception, a suitably reformed world organiza- 
tion could perform the vital but clearly circumscribed 
functions of securing peace and promoting human rights 
at the supranational level in an effective and non-selective 
fashion without having to assume the state-like character 
of a world republic. At the intermediate, transnational 
level, the major powers would address the difficult prob- 
lems of a global domestic politics which are no longer 
restricted to mere coordination but extend to promoting 
actively a rebalanced world order. They would have to 
cope with global economic and ecological problems within 
the framework of permanent conferences and negotiating 
forums. Apart from the US, at present there are no global 
players with a sufficiently representative mandate to nego- 
tiate and the necessary power to implement such policies. 
Nation-states in the various world regions would have to 
unite to form continental regimes on the model of an EU 
equipped with sufficient power to conduct an effective 
foreign policy of its own. International relations would 
continue to exist in a modified form at this intermediate 
level. Modification would already be required by the fact 
that, under an effective UN peace and security regime, 
even global players would be forbidden to resort to war 
as a legitimate means of resolving conflicts. 

The multilevel system outlined would fulfill the peace 
and human rights goals of the UN Charter at the supra- 
national level and address problems of global domestic 
politics through compromises among domesticated major 
powers at the transnational level. Here it is intended to 
serve merely as an illustration of a conceptual alternative 
to a world republic. A global domestic politics without a 
world government would be embedded within the frame- 
work of a world organization with the power to impose 
peace and implement human rights. This idea is intended 
to show, by way of example, that a “world republic” is not 
the only institutional form which the Kantian project 
could assume as an alternative to the surrogate of a league 
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of nations. The requirements for a “cosmopolitan condi- 
tion” understood in sufficiently abstract terms are not 
fulfilled by the model of a constitutional state projected 
onto a global scale alone. 

The argument thus far supports the further claim that 
the model of a world republic implies not only a false 
representation of the sequence of the steps involved in the 
transition from international to cosmopolitan law but also 
a problematic account of its goal. For, in the globally 
extended constitutional state, state and constitution would 
also remain fused in one and the same institution. By 
contrast, the three essential elements actually combined 
in the historically successful form of the European nation- 
state — state apparatus, civic solidarity, and constitution — 
separate once we move beyond the nation-state. They will 
have to enter into a new configuration if the present-day, 
culturally divided, and highly stratified world society is to 
have the good fortune one day to acquire a political con- 
stitution. The state in its modern form is not a necessary 
precondition of a constitutional order. Supranational 
communities such as the UN or the EU do not have a 
monopoly on the legitimate use of force. They lack the 
core element of internal and external sovereignty of the 
modern administrative and tax-based state which pro- 
vides the necessary backing for the rule of law. Yet they 
affirm the primacy of supranational law over national legal 
orders. In particular, the European law which is laid down 
in Brussels and Luxemburg is respected by the member 
states of the EU, even though it is they who hold the 
means of legitimate violence in reserve. 

The thesis that capacities for collectively binding deci- 
sions “lag behind” the constitutionalized interactions of 
collective actors within international organizations — in 
other words, that there is a “gap” between “state” and 
“constitution” at the supranational level — raises the further 
question of whether “constitutions without a state” [ent- 
staatlichte Verfassungen] could possibly conform to the 
familiar type of the republican constitution (which Kant 
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had in mind). If not, then the “constitutionalization” of 
international law would take on a different meaning. 
Taking the examples of the UN, the WTO, and the EU, 
Hauke Brunkhorst analyzes “legal orders without a state” 
with particular reference to the democratic deficit of a 
“rule of law without self-legislation.”“° In their function of 
containing and balancing divergent political powers, the 
constitutions of international organizations are reminis- 
cent of paradigms of a pre-modern legal tradition. In early 
modern societies, political authorities were based on trea- 
ties between the crown or prince and the ruling estates 
(comprising the nobility, the Church, and the cities). This 
tradition gave rise to a concept of “constitution” geared 
toward setting limits to political domination through a 
distributive division of power. The idea of a mutual restric- 
tion and balancing of “ruling powers,” already embodied 
in the old parliaments and city councils and tailored to 
collective representation, was developed further in modern 
theories of the state. The concept of a distributive “divi- 
sion of governmental authority” was reinterpreted in the 
individualistic terms of modern law — specifically, in terms 
of a conception of human rights — in English liberalism 
and in terms of a functional division of powers (between 
legislation, administration, and adjudication) in German 
constitutionalism. These constitute the sources of the 
“rule of law” and “Rechtsstaat” traditions, respectively. 
Like the republican type of constitutionalism which 
Kant had in mind, these formal or informal liberal types 
aim at a juridification of political power. However, in the 
latter cases “juridification” means the domestication of 
power through the division and channeling of existing 
power relations. The revolutionary constitutions of repub- 
lican pedigree, by contrast, overturn established powers 
in favor of a newly founded political authority grounded 
in the rationally formed will of the united citizenry.” 
Only this republican tradition invests the term “constitu- 
tionalization” with the meaning of rationalizing a quasi- 
natural, substantive state power. In opposition to the 
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conservative tradition of public law, the declared aim here 
is that no residues of state power “behind the law” may 
remain untouched. 


Supranational constitution and 
democratic legitimation 


Halfway democratic procedures of legitimation have until 
now been institutionalized only at the level of the nation- 
state; they demand a form of civic solidarity that cannot 
be extended at will beyond the borders of the nation- 
state. For this reason alone, constitutions of the liberal 
type recommend themselves for political communities 
beyond states or continental regimes such as the EU.” 
They regulate the interplay among collective actors with 
the goal of setting mutual restrictions on their power; 
they direct the exercise of power governed by treaties into 
channels that conform with human rights; and they leave 
the tasks of applying and developing law to courts, though 
without being exposed directly to democratic inputs and 
controls. Here the “constitutionalization” of international 
law does not satisfy republican standards of democratic 
legitimation. Brun-Otto Bryde has the tradition of liberal 
constitutionalism in mind when he explicates the “consti- 
tutionalization” of international law by differentiating 
between the concept of a “constitutional order” and that 
of “state”: 


Although a constitutional state [Verfassungsstaat] cannot 
exist at the international level, constitutionalism can; like- 
wise, there cannot be a (global) Rechtsstaat but there can 
be a (worldwide) rule of law, there cannot be an interna- 
tional welfare state [Sozialstaat] but there can be (global) 
social justice....The concept of “democracy” lacks this 
component [of state organization], but it is read in by 
translating “demos” by “sovereign people” [Staatsvolk] . . . 
whereas, in English, international political authority 
[Herrschaftsgewalt] can also proceed “from the people.”** 
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However, this last inference is not self-evident. For, in 
liberal constitutionalism from Locke to Dworkin, the two 
sources of legitimation, human rights, and popular sover- 
eignty, are not on a par with each other. The “rule of law” 
draws its legitimation from religious or metaphysical 
sources, ultimately from human rights, which are in turn 
grounded in the “natural order of things.” However, it is 
difficult to defend this position in terms of postmeta- 
physical thinking. The republican conception of the con- 
stitution, by contrast, has the advantage that it bridges this 
gap in legitimation. At least the constructivist reading of 
discourse theory can explain how the principles of popular 
sovereignty and human rights mutually presuppose one 
another. On this reading, the legitimacy of the laws — 
including the basic laws on which the rule of law is founded 
— is anchored in the legitimating force of the at once 
deliberative and representative character of the proce- 
dures of democratic opinion- and will-formation which 
are institutionalized in law.** However, this interrelation 
between the rule of law and democracy would necessarily 
be dissolved if supranational constitutions were com- 
pletely severed from the channels of democratic legitima- 
tion which are institutionalized within the constitutional 
state. Hence, liberal constitutions beyond the state, if they 
are to be anything more than a hegemonic legal facade, 
must remain tied at least indirectly to processes of legiti- 
mation within constitutional states. 

Supranational constitutions rest at any rate on basic 
rights, legal principles, and criminal codes which are the 
product of prior learning processes and have been tried 
and tested within democratic nation-states. Thus, their 
normative substance evolved from constitutions of the 
republican type. This holds not only for the UN Charter 
and the Universal Declaration of Human Rights, but even 
for the treaties underlying GATT and the WTO. The 
regulation and arbitration of the WTO increasingly take 
into account the protection of human rights, in addition 
to the usual legal principles (such as non-discrimination, 
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reciprocity, solidarity, etc.).*° To this extent, the consti- 
tutionalization of international law retains a derivative 
status because it depends on “advances” of legitimation 
from democratic constitutional states. 

As Kant already recognized, the world organization will 
finally be able to fulfill its tasks only when the inconspicu- 
ous wording of the constitutional texts of all of the 
member states has lost its merely nominal character. 
Moreover, at the transnational level, organizations that 
allow for an increasingly politicized mode of negotiation, 
such as the WTO and other global economic institu- 
tions,*° will acquire the ability to develop and conduct 
something akin to a global domestic politics only when a 
group of global players emerges in which the channels of 
democratic legitimation are progressively extended 
“upwards” from the level of the nation-state to the level 
of continental regimes. The long overdue (but still by no 
means imminent) “deepening” of EU institutions could 
provide a model for this development. 

If an effective constitutionalization of international law, 
short of the creation of a global state, is to acquire the 
legitimacy of a “cosmopolitan condition,” it must satisfy 
certain preconditions. Both at the level of the UN and of 
transnational negotiation systems, it must receive indirect 
“backing” from the kinds of democratic processes of 
opinion- and will-formation that can only be fully insti- 
tutionalized within constitutional states, regardless of 
how complex federal states on a continental scale may 
become. This weak form of constitutionalization beyond 
the nation-state remains reliant on continual provisions 
of legitimacy from within state-centered systems. Only 
within states does the organizational part of the constitu- 
tion secure citizens equal access to the politically binding 
decisions of the government through institutionalized 
publics, elections, parliaments, and other forms of partici- 
pation. Only within constitutional states do administra- 
tive mechanisms exist to insure the equal inclusion of 
citizens in the legislative process. Where these are lacking, 
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as in the case of the constitutions of international organi- 
zations, there is always the danger that the “dominant” 
interests will impose themselves in a hegemonic manner 
under the guise of impartial laws. 

In the case of transnational negotiations between con- 
tinental regimes, the need for legitimation may be met 
through a connection with the democratic infrastructure 
of their respective member states, assuming that the nego- 
tiation systems themselves ensure a fair balance of powers. 
At this level, major powers are more likely to fulfill expec- 
tations of fairness and cooperation the more they have 
learned to view themselves at the supranational level as 
members of a global community — and are so perceived 
by their own national constituencies from which they 
must derive their legitimation. But who is to say that the 
hegemonic law of the stronger (which is at present explic- 
itly recognized by the veto power of the permanent 
members of the Security Council) is not entrenched, in 
turn, behind the facade of the world organization itself? 

Hauke Brunkhorst’s response to this question hints at 
the auxiliary role of a supportive global public sphere, 
though it can exercise only indirect influence: the spon- 
taneous activity of a weak public sphere that does not have 
formal legal access to binding decisions at least makes 
possible a form of legitimation via a loose linkage of dis- 
cussion and decision.*” What concerns us here is not the 
empirical question of the actual strength of the legitimat- 
ing pressure exercised by a global public on the policies 
of the world organization and the decisions of interna- 
tional courts, an influence generated by the media and 
news organizations and mobilized by social and political 
movements. What concerns us is, rather, the theoretical 
question of whether global communication in an informal 
public, without constitutionally institutionalized paths 
for translating communicative influence into political 
power, can secure a sufficient degree of integration for 
global society and whether it can confer a sufficient level 
of legitimacy on the decisions of the world organization. 
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Luckily, the level that must be achieved in order to 
satisfy these functional requirements is not unfeasibly 
high. If the international community limits itself to secur- 
ing peace and protecting human rights, the requisite 
solidarity among world citizens need not reach the level 
of the implicit consensus on thick political value-orienta- 
tions that is necessary for the familiar kind of civic solidar- 
ity among fellow-nationals. Consonance in reactions of 
moral outrage toward egregious human rights violations 
and manifest acts of aggression is sufficient. Such agree- 
ment in negative affective responses to perceived acts of 
mass criminality suffices for integrating an abstract com- 
munity of world citizens. The clear negative duties of a 
universalistic morality of justice — the duty not to engage 
in wars of aggression and not to commit crimes against 
humanity — ultimately constitute the standard for the 
verdicts of international courts and the political decisions 
of the world organization. This basis for judgment pro- 
vided by common cultural dispositions is slender but 
robust. It suffices for bundling the worldwide normative 
reactions into an agenda for the international community 
and it lends legitimating force to the voices of a global 
public whose attention is continually directed to specific 
issues by the media. 


Trends which meet the Kantian project halfway 


Kant understood permanent world peace as an implica- 
tion of the complete constitutionalization of international 
relations. The same principles which previously took shape 
in the constitutions of republican states should also struc- 
ture this cosmopolitan condition — it must accord every- 
one the same civil and human rights. In Kant, this idea of 
a cosmopolitan condition assumes concrete form in the 
constitution of a world republic. However, he is troubled 
by the tendency toward leveling, and even despotic, vio- 
lence which seems to be endemic to the structure of a 
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world republic. This is why he falls back on the surrogate 
of a league of nations. If the global power monopoly of an 
all-conquering state of nations represents the only alterna- 
tive to the coexistence of sovereign states, it seems better 
not to realize the idea of a cosmopolitan condition, which 
he nevertheless does not renounce, in the medium of 
coercive law. It should be realized instead in the weaker 
form of a voluntary association of peaceful republics. I 
have tried to show that the alternative which compels 
Kant to draw this conclusion does not exhaust the possi- 
bilities. If we conceive of the legal domestication of a 
belligerent international arena in sufficiently abstract 
terms and do not burden the idea with false analogies, a 
different path to the constitutionalization of international 
law, one opened up by liberal, federalist, and pluralist 
notions, seems at least conceptually possible. 
International law has at any rate developed in this direc- 
tion. This legal development was fostered in the context 
of an increasingly complex world society and a highly 
interdependent state system. It was a reaction to the chal- 
lenges posed by military technology and security risks 
and, in particular, a response to the historical and moral 
experiences of the destruction of the European Jews and 
other horrendous mass crimes. Hence, it is not merely 
empty speculation to pursue the conceptual possibility of 
a multilevel political system that does not assume a state- 
like character as a whole — a system without a world gov- 
ernment and a monopoly on force capable of securing 
peace and human rights at the supranational level and 
meeting the challenges of a world domestic politics at the 
transnational level. On the other hand, the paralyzing 
reality of a world gripped by violence offers ample reasons 
to ridicule these “dreams of a ghost-seer.” It is also impor- 
tant to realize that the idea of a cosmopolitan condition, 
however normatively well founded, remains an empty, 
even deceptive, promise without a realistic assessment 
of the totality of accommodating trends in which it is 
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Kant also recognized this. Although he ascribed cate- 
gorical moral validity to propositions such as “There shall 
be no war,” he recognized the need for a philosophy of 
history whose heuristic aim was to lend the idea of the 
cosmopolitan condition empirical probability and plausi- 
bility. The accommodating trends he diagnosed at the 
time, however, were not just “accommodating.” The peace- 
ableness of democratic states, the pacifying effect of global 
trade and the critical function of the public sphere have 
proved with hindsight to rest on questionable assump- 
tions. Although it is true that republics have generally 
behaved peacefully toward other republics, in other con- 
texts they have been as energetic in their military pursuits 
as authoritarian states. In addition, the take-off of capital- 
ism had disruptive effects not only during the age of 
imperialism. It produced a combination of modernization 
and a disruptive underdevelopment among the losers in 
the race to modernize. Moreover, a public sphere domi- 
nated by the electronic mass media is as much an instru- 
ment of manipulation and indoctrination (with private 
television often playing a deplorable vanguard role) as of 
information. 

If we are to do justice to the enduring relevance of 
Kant’s project, we must look beyond the prejudices 
associated with his historical horizon. Kant was also 
a child of his time and suffered from a certain color 
blindness: 


e Kant’s lifetime predated the new historical conscious- 
ness which achieved pre-eminence around 1800 and 
he remained insensitive to the perception of cultural 
differences which was already sharpened by early 
romanticism. Thus, although he recognized the divi- 
sive force of religious differences, he immediately 
qualified this with the remark that, although there 
may exist different sacred texts and historical creeds, 
“there can be only one single religion holding for all 
human beings and in all times.”*® 
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Kant was so deeply influenced by an abstract notion 
of enlightenment that he was blind to the explosive 
force of nationalism. The highly influential political 
consciousness of ethnic membership in communities 
of shared language and descent was just awakening 
in Kant’s time. During the nineteenth century, it 
would assume the form of national consciousness and 
not only cause calamities in Europe but also contrib- 
ute to the imperialist expansion of the industrialized 
states. 

Kant shared with his contemporaries the “humanist” 
conviction of the superiority of European civilization 
and the white race. He failed to grasp the import of 
the selectivity of a particularistic international law 
that was tailored to a handful of privileged states 
and Christian nations. Only these nations recognized 
each other as possessing equal rights and they divided 
up the rest of the world among themselves into 
spheres of influence for colonial and missionary 
purposes. 

Kant was not yet aware of the importance of the fact 
that European international law remained embedded 
in a common Christian culture. Until World War I, 
the binding power of this background of implicitly 
shared values remained sufficiently strong to constrain 
the use of military force more or less within the bound- 
aries of a legally disciplined conduct of war. 


The provinciality of our historical consciousness 


vis-a-vis the future is not an objection to the univer- 
salistic program of Kantian moral and legal theory. Its 
blind spots betray a historically understandable selec- 
tivity in the application of the cognitive procedure of 
universalization and mutual perspective-taking which 
Kant associates with practical reason and which un- 
derlies the cosmopolitan transformation of international 
law. 
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Constitutionalization of International Law or 
Liberal Ethics of the Superpower 


The history of international law in 
the light of current challenges 


With the unearned epistemic privilege of later genera- 
tions, we can survey a dialectical development of 
European international law spanning 200 years. The two 
world wars of the twentieth century and the end of the 
Cold War constitute junctures in this legal development, 
although the latter juncture does not yet exhibit such a 
clear pattern as the previous two. The two world wars 
were like watersheds in which new hopes arose as older 
ones subsided. The League of Nations and the United 
Nations are major, albeit precarious and_ reversible, 
achievements on the long, hard road to a political consti- 
tution for world society. The League of Nations collapsed 
as Japan invaded Manchuria, Italy annexed Abyssinia, and 
Hitler’s aggressive military build-up brought initial suc- 
cesses with the Anschluss with Austria and the annexa- 
tion of the Sudetenland. Since the Korean War, at the 
latest, the work of the United Nations has been hampered, 
if not brought to a complete stand-still, by a stand-off 
between the major powers and the stalemate within the 
Security Council. 

The third juncture, the collapse of the Soviet Union, 
also inspires hopes for a new world order under the leader- 
ship of the world organization. With a series of humani- 
tarian, peacekeeping and peace-enforcing interventions, 
with the establishment of war crimes tribunals and the 
prosecution of human rights violations, the United Nations 
seems to be finally capable of taking independent initia- 
tives. At the same time, however, the setbacks are mount- 
ing, including the terrorist attacks interpreted by the US 
and its allies as a “declaration of war” against the West. 
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The developments which culminated in the invasion of 
Iraq by coalition troops in March 2003 have given rise to 
an ambiguous situation for which there are no parallels in 
the history of international law. On the one hand, a super- 
power that thought it could impose its will by military 
means as it saw fit, independently of Security Council 
resolutions, cited a right of self-defense. The most power- 
ful member of the United Nations disregarded its basic 
norm, the prohibition on violence. On the other hand, 
this clear violation of standing law did not destroy the 
world organization. On the contrary, the latter seems to 
be emerging from the conflict with its international 
authority enhanced. 

Is this obscure situation an indication that progress in 
the constitutionalization of international law, after two 
calamitous setbacks, has nevertheless taken on a self- 
propelling dynamic? Or does it mark the beginning of the 
end of the whole project of juridifying international rela- 
tions? The diplomatic avoidance of an open conflict over 
the future of international law fosters a rhetorical grey 
area in which a perplexing fusion of a constitution for 
world society with the hegemonic law of a superpower — 
or the equally alarming prospect of a competition among 
hemispheres a la Carl Schmitt — could inconspicuously 
transpire. The propagandistic blurring of the clearly 
defined concept of “armed attack,” coupled with euphe- 
mistic talk of “adapting” international law to accommo- 
date new risks, bode no good, especially when long overdue 
reforms are being used, in effect, as a pretext to suspend 
principles of international law. 

The sanctioning of states whose governments provide a 
haven for, or actively support, the new international terror 
requires neither the erosion of the narrowly defined right 
of self-defense nor the suspension of key provisions of the 
Geneva Convention. Nor does effectively combating the 
new terror at the domestic level call for restrictions on 
basic rights that amount virtually to their destruction.” 
Of course, this specter could vanish with a change in 
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administration in the United States. Nevertheless, the 
image of a superpower that uses its military, technologi- 
cal, and economic superiority to create a global order in 
accordance with its own religiously colored notions of 
good and evil and its geostrategic goals suggests a heuristi- 
cally useful alternative, namely, one between a progressive 
constitutionalization of international law and its substitu- 
tion by the liberal ethics of a superpower. 

This issue points our attention to the history of inter- 
national law (and of theories of international law) in a 
specific direction. Crucial for a proper understanding of 
the alternative and what underlies it is the concept of the 
juridification of international relations, in the sense of a 
transformation of international law into a cosmopolitan 
constitution. Kant ascribes an intrinsic capacity to ratio- 
nalize political power to a law that is enacted and applied 
in an impartial manner. Without this premise, hegemonic 
unilateralism, which justifies momentous decisions by 
appeal to its own national values rather than in terms of 
established procedures, would assume a different meaning. 
It would no longer represent a conspicuous ethical alterna- 
tive to international law but rather a recurrent imperial 
variant within international law. 

On the latter conception, international law is restricted 
to coordinating relations between states. It is incapable of 
transforming the underlying power constellations and 
hence merely mirrors them in a different language. It can 
exercise its proper regulating, pacifying, and stabilizing 
functions only on the basis of existing power relations but 
it lacks the authority and the internal dynamic to empower 
a world organization to detect and sanction violations of 
international peace and human rights. On these alterna- 
tive premises, international law merely provides a flexible 
medium for shifting constellations of power, rather than 
a crucible in which quasi-natural power relations could be 
dissolved. Accordingly, the ideal types of international law 
vary with existing constellations of power. At one end of 
the continuum is state-centered international law which 
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reflects multilateral relations between sovereign states; at 
the other is the hegemonic law of an imperial power that 
withdraws from international law only in order, ultimately, 
to assimilate and incorporate it into its own national legal 
system.*° 

How should we decide between different conceptions 
of international law?°' They not only conflict over the 
correct interpretation of the history of international law 
but are themselves so deeply embedded in political history 
that they influence its actual course. The relation between 
power and law is affected by the normative self-under- 
standing of state actors, and hence is not a descriptively 
ascertainable constant. This fact, however, goes counter 
to the social-ontological reading according to which rela- 
tions of power always provide the ultimate hermeneutic 
key to legal relations. The Kantian conception of interna- 
tional law, by contrast, allows for the possibility that a 
superpower, assuming it has a democratic constitution 
and acts with foresight and prudence, will not always 
instrumentalize international law for its own ends but can 
promote a project that ends up by tying its own hands. It 
may even be in its long-term interest not to deter emerg- 
ing competing major powers with threats of pre-emptive 
strikes but to bind them in a timely fashion to the rules 
of a politically constituted international community. 


The power of nationalism: 
Julius Frébel before and after 1848 


Even a cursory examination reveals the countervailing 
tendencies which have shaped the history of international 
law up to the present day. During the long nineteenth 
century, the prevailing belief that the political substance 
and world-historical vocation of sovereign nation-states 
could not be tamed by law overshadowed pacifist initia- 
tives toward European unification: “The nation-state [das 
Volk als Staat] is the spirit in its substantial rationality and 
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immediate actuality, and is therefore the absolute power 
on earth.” With this slogan, Hegel, who discusses interna- 
tional law under the heading “duferes Staatsrecht” still 
standard in German (in §§331-40 of his Philosophy of 
Right), takes aim at Kant’s idea of a “perpetual peace 
through a confederation of states that adjudicates all dis- 
putes.” Conflicts between sovereign states “can be settled 
only by war,” because the unifying ethical backdrop of 
religious “agreement” is missing.** However, the tidal shift 
from humanistically enlightened to nationalistically biased 
liberalism was not fully completed in Germany until after 
the failed revolution of 1848. 

The biography and work of Julius Frobel, born in 1805 
and the nephew of the educational reformer Friedrich 
Frébel,** are exemplary in this regard. Frobel studied in 
Jena with the Kantian Jakob Friedrich Fries and was in- 
fluenced by Ludwig Feuerbach’s critique of religion. He 
taught geography at the university in Zurich and came in 
contact with the Left Hegelian circle through Arnold 
Ruge before resigning from his teaching post for political 
reasons and becoming a publisher. Prior to participating 
in the constitutional convention in the Paulskirche in 
Frankfurt in 1848 as a member of the extreme left “Don- 
nersberg” faction, he wrote a two-volume System of Social 
Politics, which appeared in 1847.°* This “theory of consti- 
tutional law” inspired by Kant and Rousseau is outstand- 
ing in the originality of its reflections on the structure of 
the welfare state and the role of political parties in democ- 
racies, which point far beyond their time. Frdbel’s under- 
standing of deliberative politics makes him a forerunner 
of the procedural conception of the democratic constitu- 
tional state.°° 

Of particular interest in the present context, however, 
is the radicalization of the Kantian idea of the cosmopoli- 
tan condition in the context of the Vormdirz.°° Frobel was 
already responding to the widespread debates inspired by 
Kant’s essay on perpetual peace. He had to defend Kant’s 
“call for justice and perpetual peace among states””’ in a 
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political and intellectual climate that, by comparison with 
the humanistic outlook of the eighteenth century, had 
changed as a result of the influence of Hegel and the his- 
torical school. Frébel displays his wide-ranging cultural, 
historical, anthropological, ethnographic, and geographic 
knowledge concerning the differences between tribes, 
languages, and races because these conservative, “quasi- 
natural” elements of social and cultural life represent 
obstacles on the road to political liberation. Although the 
course of cultural development alternately “separates and 
joins” peoples, a tension remains between the roots of the 
ethnos and the will of the political nation. Switzerland 
served as an example for Frébel: “Nations whose existence 
is based primarily on free association and federation are 
often held together only by external pressure until the 
components of the commonwealth have grown together 
to a certain extent.”°* Frdbel was passionately interested 
in the “ethical, free, genuinely political moment in the 
existence of nations,” or what he called “federal fraternity 
based on free decisions.”* From the beginning, he was 
looking beyond nation-states to a federation of states. 

To be sure, as long as the nation persists in regarding 
itself as an end in itself, the consciousness of citizens in 
liberal states also retains a “limited patriotic character.” 
In the name of “self-determination, for which each person 
possesses his own standard,”®’ Frdbel categorically rejects 
such a substantialization of state and nation. Only equal 
respect for everybody and universal solidarity are worthy 
candidates for a “final end of culture.” This ideal of human- 
ity should take shape in a global federation of states that 
puts an end to war by overcoming the opposition between 
national and international politics, between state and 
international law. Frdbel paints the Kantian idea of the 
cosmopolitan condition in the striking colors of a “demo- 
cratic federation of all human beings, of universal self- 
government of individuals joined together, who have an 
awareness of themselves as the autonomous residents, 
proprietors and cultivators of the earth.”” In this, he takes 


152 


THE CONSTITUTIONALIZATION OF INTERNATIONAL LAW 


his orientation from the federal system of the United 
States and, especially, the Swiss nation-state, rather than 
from the centralized French republic. 

The idea of a federal world republic does not need the 
surrogate of a loose confederation of nations. Together 
with the right to go to war, the sovereignty of states 
that have been transformed into members of a larger 
union disappears as well as its obverse side, the principle 
of non-intervention, which Frébel regards as “a sorry 
pretext in moments of weakness”: “The question always 
remains whether an intervention is to be undertaken for 
the sake of freedom and culture or of egoism and coarse- 
ness.”* Wars are permissible only “as revolutions,” hence 
in the shape of liberation movements for promoting 
democracy and civil rights. To this end, parties to civil 
wars even deserve the support of intervening powers and 
international courts should police the legality of such 
interventions. 

Frdébel, the revolutionary, had to leave Germany in 
1849 when a warrant was issued for his arrest. When the 
emigrant Frobel returned after eight years in the United 
States, he had not only undergone an intellectual conver- 
sion to “Realpolitik,” as witnessed by L. A. von Rochau; 
his personal assimilation of the harsh experience of a 
precarious immigrant existence was so attuned to the 
times that his writings became emblematic of the shift in 
political climate.®° When he again published two volumes 
in 1861, fourteen years after the appearance of the System 
of Social Politics, this time under the title Theory of 
Politics,°° he professes in the preface to have forsworn the 
“brazenness of the revolutionary spirit.” He now follows 
Hegel and the historical school in viewing the state not as 
existing for the sake of its citizens but as an organic and 
sovereign ethical entity that is understood as an end in 
itself. Since states do not tolerate any authority above 
themselves, “power does not proceed from law, but law 
from power” in relations between states.°’ The state of 
nature in the international arena is destined to continue 
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forever: “Hence the universal state is an idea that com- 
pletely contradicts ethical standards, not an ideal to which 
reality can never attain but a pathology of the mind, an 
error of ethical judgment.”®® 


Kant, Woodrow Wilson, and the League of Nations 


Frébel was doubtlessly an academic outsider, but his 
acute assessment of the Kantian project not only antici- 
pated a fundamental tenet of Hegel’s student Adolf 
Lasson®’ but also gave expression to the background con- 
sensus among most of the constitutional lawyers in 
Germany between 1871 and 1933.’° Faced with the prom- 
inent “deniers” of international law from Erich Kaufmann 
to Carl Schmitt, the influence of internationalists such as 
Walther Schticking and Hans Kelsen remained marginal. 
Nationalism and the preoccupation with the strong state 
continue to this day to cast a long shadow over the liberal 
impulses emanating from the profession of international 
law in Western countries. Martti Koskenniemi devotes 
two stimulating chapters of his impressive history of inter- 
national law to the genuine, but ultimately equivocal, 
endeavors of the jurists associated since the end of the 
1860s with the Institut de droit international and the 
Revue de droit international et de législation comparée. Many 
of them would participate in the peace conferences at The 
Hague. Until that time, and notwithstanding the Geneva 
Convention of 1864, the jus in bello (i.e. the civilizing of 
the conduct of war by restricting it to combatants, the 
prohibition of treachery, the protection of civilians and the 
wounded, the humane treatment of prisoners, the protec- 
tion of cultural treasures, etc.) had not been brought under 
universally binding regulations: “Indeed the laws of war 
have perhaps never been studied with as much enthusiasm 
before nor since the period between 1870 and 1914.”” 
These nationally minded liberals assumed that the 
vocation of the international lawyer was to give voice 
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to the political conscience of humanity. The existence and 
independence of nation-states was a given; but only the 
European states belonged to a cultural domain in which 
the ideals of the Enlightenment, human rights, and 
humanitarian principles could be expected to meet with 
sympathy. Only the civilized societies appeared to them 
to be sufficiently mature to qualify as members of the 
international community of states with equal rights. The 
internationalists were not insensitive to the brutal aspects 
of colonialism but they also took the view that the 
Europeans had been burdened with the role of bringing 
civilization to all corners of the earth. From the perspec- 
tive of the superiority of the white West, it appeared 
perfectly natural that the colonial powers should regulate 
their claims toward one another, but not their relations 
with their own colonies, by legal means. The existing dif- 
ferences in levels of cultures, and the resulting mission 
civilisatrice, supposedly explained why the universalism of 
international legal principles was compatible with the 
exclusionary logic inherent in the colonial project. 

To be sure, the legal profession did not merely restrict 
itself to the dogmatic elaboration of international law; it 
also devoted itself with some success to issues of legal 
policy, in particular in the field of humanitarian interna- 
tional law. All the greater was the mental shock produced 
by the horrific trench warfare and mechanized slaughter 
of World War I (with tanks, poison gas, flame-throwers, 
etc.) among the peoples of Europe. The first “total” war 
rendered all attempts to subject military force to legal 
controls null and void. This contemptuous disavowal of 
the achievements of the Peace Conference at The Hague 
represented one side of the first major juncture in the 
history of classical international law; the other was the 
initiative of Woodrow Wilson, prompted by the shock of 
the war, to found the League of Nations. The long nine- 
teenth century ended with an historical upheaval that 
prepared the way for the first, improbable steps toward a 
constitutionalization of international law. 
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The founding of the League of Nations placed the 
Kantian project on the political agenda for the first time. 
Not long afterwards, it also became the focus of major 
scholarly controversies among constitutional and interna- 
tional lawyers.’* Only after the terror of World War I did 
Kant’s idea have a concrete impact on the theory and 
politics of law. However, in an exhausted and decimated 
Europe the slogans of the peace movement found greater 
resonance among the public than among governments. It 
required the initiative of an American president who was 
well prepared for the task by his legal training to translate 
a philosophical idea into practice. Under the influence of 
the progressive internationalists, in particular, of the 
Women’s Peace Party and the British radicals from the 
Union of Democratic Control,’? Wilson had already devel- 
oped the idea of a pacific league as the core of a post-war 
world order during the war, presenting it in a May 1916 
address to the American League to Enforce Peace. Against 
the vacillation of the Allies, he could bring to bear the 
full weight of a major power that had for the first time 
made a decisive intervention in European conflicts. 

Three months after an armistice had been signed 
through American mediation in November 1918, Wilson 
assumed the chairmanship of a commission charged with 
founding a league of nations. The commission came up 
with a draft charter after just eleven days of deliberations. 
In Germany, politically committed academics and intel- 
lectuals such as Karl Vorlander, Karl Kautsky, and Edward 
Spranger immediately recognized the influence of Kant’s 
idea of a league or confederation of nations.” Although 
Wilson never appealed directly to Kant’s work “Toward 
Perpetual Peace,” numerous pieces of circumstantial evi- 
dence indicate that he must have been familiar with this 
source.’ This intellectual debt to Kant is shown not only 
by the political goals but even more so by the composition 
and organization of the League of Nations. The prohibi- 
tion of war, which overturns an essential feature of inter- 
national law up to that point, represents a quantum leap in 


156 


THE CONSTITUTIONALIZATION OF INTERNATIONAL LAW 


the evolution of law. The first clause of Article 11 of the 
Charter of the League of Nations (comprising just 26 
articles in total) stipulates that “Any war or threat of 
war, whether immediately affecting any of the Members of 
the League or not, is hereby declared a matter of concern 
to the whole League.” No member of the League could 
remain neutral. This solemn commitment of the members 
was followed in 1928 by the absolute prohibition of 
war in Article 1 of the Kellogg-Briand Pact, to which 
American jurists once again made a decisive contribution. 

Following the Kantian model, the League of Nations 
was supposed to achieve this goal through the voluntary 
self-obligation of peaceful sovereign and liberal states. 
Thus, the federation was supposed to combine state 
sovereignty with state solidarity based on the democratic 
self-determination of peoples organized as nation-states. 
Wilson clearly failed to appreciate the explosiveness of the 
principle of nationality which the Versailles Treaty made 
the basis of a wide-ranging territorial reorganization of 
Europe and the Middle East in 1919. The permanent 
members of the Assembly of the League were to be Great 
Britain, France, Italy, Japan, and the US (which, however, 
never ratified the Treaty). Wilson saw them as the van- 
guard of a new world order based on the rule of law and 
democratic self-determination. The substantive require- 
ments for the acceptance of further members were also 
shaped by a liberal outlook. As in Kant, only the realiza- 
tion of the cosmopolitan condition would signal the defin- 
itive abolition of war: “What we seek is the reign of law, 
based on the consent of the governed, and sustained by 
the organized opinion of mankind.”” 

The provisions of Articles 8-17 of the Charter con- 
cerning the prevention of war establish a system of col- 
lective security on the basis of reciprocal obligations to 
come to each other’s aid, restrictions on armaments, eco- 
nomic sanctions, and procedures of peaceful arbitration 
(by a board of arbitration, an international court or the 
Assembly of the League).”’ But without a legal codification 
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of the new crime of “war of aggression,” without an inter- 
national court equipped with the requisite authority, and 
without a supranational authority willing and able to 
impose effective sanctions on belligerent states, the League 
had no means of effectively countering the aggression of 
the later “Axis” powers, Japan, Italy, and Germany (which 
had withdrawn from the League). It had long since suc- 
cumbed to paralysis by the time fascist Germany began a 
world war that would wreak not just physical and material 
havoc on Europe. A breakdown in civilization far beyond 
the devastation of war rocked German culture and society 
to its moral core and posed a challenge to the rest of 
humanity. 


The UN Charter: A “constitution for 
the international community”? 


Henceforth, the harm to be averted was no longer only 
war that exploded all barriers and degenerated into total 
conflict. Now the danger was violence of a previously 
unimaginable level of savagery, the transgression of 
elementary and previously “inviolable” inhibitions, the 
wholesale trivialization and normalization of absolute evil. 
Confronted with this new form of evil, international law 
could no longer cling to the main premise underlying the 
prohibition on intervention. The mass crimes of the Nazi 
regime, which culminated in the destruction of the 
European Jews, and the state crimes committed by totali- 
tarian regimes against their own populations undermined 
the presumption that the sovereign subjects of interna- 
tional law are immune from blame in principle. The mon- 
strous crimes revealed the absurdity of ascribing moral 
and criminal indifference to state action. Governments, 
including officeholders, functionaries, and collaborators, 
could no longer enjoy immunity. Anticipating the defini- 
tions of crimes later integrated into international law, the 
Nuremberg and Tokyo military tribunals convicted the 
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representatives, officials, and functionaries of the defeated 
regimes of war crimes, of the crime of preparing a war of 
aggression, and of crimes against humanity. This marked 
the beginning of the end of international law as a law of 
states. It also laid down the moral parameters for the 
protracted process through which the idea of establishing 
an international criminal court has gradually won 
acceptance. 

Already during the war, Roosevelt and Churchill 
called in the 1941 Atlantic Charter for “the establishment 
of a wider and permanent system of general security.” 
Following the Yalta Conference, the four victorious powers 
issued an invitation to a founding conference in San 
Francisco. The 51 founding members duly passed the 
Charter of the United Nations unanimously on April 25, 
1945, after just two months of negotiations. Despite the 
enthusiasm displayed at the solemn founding ceremony, 
there was no agreement over whether the new interna- 
tional organization was supposed to go beyond the imme- 
diate goal of preventing war and initiate the transformation 
of international law into a cosmopolitan constitution. It is 
clear in retrospect that the vanguard of states represented 
in San Francisco had crossed the threshold to a constitu- 
tionalization of international law, provided that we under- 
stand the latter in the sense specified above: “The goal of 
constitutionalism . . . is to place limits on the peremptory 
power of the legislator — which, in the system of interna- 
tional law, is in the first instance the states which enact 
law — through superordinate legal principles, in particular 
human rights.””® 

In comparison with the shameful failure of the League 
of Nations in the interwar years, the second half of the 
short twentieth century was marked by an ironic contrast 
between major innovations in international law, on the 
one hand, and the stifling power constellation of the Cold 
War, on the other, which in practice thwarted the effec- 
tiveness of these achievements. We can observe a similar 
dialectical movement to that following World War I: 
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regression during the war, an innovatory thrust after the 
war, followed by a disappointment all the greater because 
of the new level attained. The paralysis which gripped the 
world body after the Korean War could be described in 
similar terms. However, this time there was a grinding 
deadlock at the political level, not a regression behind the 
level of law already reached. The United Nations remained 
intact as an organization and even gave the impression of 
business as usual. At any rate, it provided the framework 
for the continued production of norms. 

Although the innovations in international law after 
1945, which we will first examine, did not initially have 
much impact, they go beyond Kant’s surrogate of a vol- 
untary federation of independent republics. But rather 
than pointing toward a world republic equipped with a 
global monopoly of power, they point — this at least is 
their claim — toward a sanctioned regime of peace and 
human rights at the supranational level. This regime is 
supposed to provide the framework for a global domestic 
politics without a world government at the transnational 
level as global society becomes increasingly peaceful and 
liberal. 

It is, of course, a matter of considerable controversy 
among legal scholars whether the UN Charter can be 
interpreted as a constitution.” I am not an expert in these 
matters, so I will simply highlight the three normative 
innovations which endow the Charter of the United 
Nations, in contrast to the Charter of the League of 
Nations, with prima facie features of a constitution. This 
is not to say that the Charter was from the beginning 
presented or intended as a global constitution. Like a 
picture puzzle, the wording of the Charter is open both 
to the conventional reading and to the constitutional 
interpretation. This is primarily due to three features: 
(a) the explicit connection of the purpose of securing 
peace with a politics of human rights; (b) the linkage of 
the prohibition on the use of violence with a realistic 
threat of prosecution and sanctions; and (c) the inclusive 
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character of the world organization and the universal 
validity it claims for the law it enacts. 

To be sure, only the historical change of 1989/90 has 
placed the question of whether the United Nations pos- 
sesses a constitution that requires its member states to 
alter their political self-understanding on the agenda in a 
constructive fashion. Moreover, only since the recent Iraq 
War has this question had a polarizing effect both on the 
profession of international lawyers and on political public 
opinion. In my view, the UN Charter provides a frame- 
work in which we no longer have to understand the 
member states exclusively as subjects of international 
legal treaties. Together with their citizens, they can now 
understand themselves as the constitutional pillars of a 
politically constituted world society. Whether there are 
sufficiently strong motives for such a gestalt shift in the 
self-perception of the subjects of international law ulti- 
mately depends on the cultural and economic dynamics 
of the world society itself. 


Three innovations in international law 


I would like to discuss the three innovations of 1945 and 
1948 already mentioned which go beyond the situation in 
1919 and 1928 in an attempt to explain why this topic 
provides the backdrop for the “split of the West.” 


(1) Kant understood the problem of abolishing war as 
one of creating a worldwide constitutional order. Although 
this project also provided the motivation for Woodrow 
Wilson’s initiative to found a league of nations, the charter 
of the League itself does not draw a connection between 
world peace and a global constitution based on human 
rights. The development of international law remains a 
means to the end of averting war. All this changes with 
the UN Charter, which, in the second clause of the pre- 
amble, reaffirms “faith in fundamental human rights, in 
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the dignity and worth of the human person,” and in Article 
1, Paras. 1 and 3, links the political goals of global peace 
and international security with the promotion of “respect 
for human rights and for fundamental freedoms for all 
without distinction as to race, sex, language or religion” 
throughout the world. The Universal Declaration of 
Human Rights of December 10, 1948, which explicitly 
refers back to the statements from the preamble to the 
Charter, underscores this correlation. 

With this, the international community commits itself 
to the global implementation of constitutional principles 
that had previously been realized only within nation- 
states.°° The agenda of the United Nations has also gradu- 
ally expanded beyond the goal of securing peace outlined 
in Article 1, Para. 1, to include the promotion and imple- 
mentation of human rights. The General Assembly and 
the Security Council now interpret the crimes of “breaches 
of the peace,” “acts of aggression,” and “threats to the 
peace” broadly in accordance with their policy on human 
rights. Whereas the United Nations initially viewed itself 
as concerned only with interstate conflicts and military 
aggression, it increasingly responds to domestic conflicts, 
such as breakdowns of governmental authority, civil war, 
and egregious violations of human rights. 

The Universal Declaration was supplemented in 1966 
by the International Covenant on Civil and Political Rights 
and the International Covenant on Economic, Social, and 
Cultural Rights, as well as by a variety of anti-discrimina- 
tion conventions. In the present context, the agencies for 
monitoring and reporting on violations of human rights 
operating on a global scale are particularly noteworthy. 
The UN High Commission for Human Rights is autho- 
rized to exert diplomatic pressure on the governments 
involved if need be. It also investigates petitions by indi- 
vidual citizens against violations of human rights by their 
own governments. Although it has no major practical 
effects at present, this institution of complaints by 
individuals is important in principle because it accords 
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individual citizens recognition as immediate subjects of 
international law.®*' But the distance still to be traveled 
from state to cosmopolitan law may be judged from the 
fact that, although the convention on torture came into 
force in 1987 when ratified by 51 states, far fewer states 
have accepted its binding provisions regarding petitions 
by individuals. 


(2) The core of the Charter is the general prohibition 
on the use of violence, which cannot be overruled by an 
international treaty of any kind, e.g. one between members 
of a military alliance or a coalition such as NATO. The 
only exception is a narrowly defined right of self-defense 
that excludes idiosyncratic and restrictive reinterpreta- 
tions. Thus, the principle of non-intervention does not 
hold for members who violate the general prohibition on 
the use of violence. The Charter makes provisions for 
sanctions in case of violations and, if necessary, the use of 
military force in the conduct of police operations.** Article 
42 of the Charter marks the second and decisive step in 
the direction of a constitutionalization of international 
law. Whereas the Council of the League of Nations could 
only issue recommendations to its members concerning 
coercive measures, the Security Council can itself under- 
take the military measures it judges necessary. Article 43 
even authorizes it to take command of the forces and 
logistical support that member states are obliged to make 
available to it. 

This provision is inoperative, so there has never been a 
UN supreme command. Given that the UN is now involved 
in many urgent operations, it would be desirable if the 
larger member states were to maintain units in reserve for 
swift deployment in such cases. However, until now the 
Security Council has only commissioned or permitted 
member states to carry out its sanctions on its behalf. The 
Charter pays for the willingness of the major powers to 
cooperate by granting them veto rights that pose a major 
obstacle to the effectiveness of the Security Council. It 
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was clear from the beginning that the fate of the world 
organization would be decided by its success in commit- 
ting the major powers (and, currently, the sole remaining 
superpower) to a common practice. Only on this condi- 
tion can one reasonably expect that participants will 
develop an awareness of acting as members of a commu- 
nity of states as they become accustomed to that practice. 
Interventionist powers become all the more aware of this 
role the more they have to confront the constructive task 
of nation-building, that is, the duty to reconstruct wrecked 
infrastructures and collapsed administrative authorities 
and to replenish exhausted social and moral resources. 

The blueprint for governance without a world govern- 
ment can be read off from the by-now well-established 
practice of peacekeeping and peace-enforcing interven- 
tions — hence in the domain of external security which 
was the primary touchstone of state sovereignty on the 
classical conception. The world organization does not 
have the authority to define and extend its own spheres 
of competence, nor does it enjoy a monopoly on the 
legitimate use of force. The Security Council operates in 
carefully restricted policy fields under conditions of a 
decentralized monopoly of the means of legitimate vio- 
lence that remains the preserve of individual states. Yet, 
in general, the authority of the Secretary General is 
sufficient to mobilize the resources needed to implement 
the resolutions of the Security Council among the 
members. 

The sanctioning power of the Security Council also 
extends to establishing tribunals to prosecute crimes 
under international law (war crimes, preparations for wars 
of aggression, genocide, and other crimes against human- 
ity). Members of government, officials, functionaries, and 
other associates are now personally liable for the acts they 
performed in the service of a criminal regime, a further 
proof that international law is no longer merely a law for 
states. 
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(3) In contrast with the structure of a League of Nations 
composed of a vanguard of states that already possess 
liberal constitutions, the United Nations was designed to 
be inclusive from the beginning. Granted, all member 
states must accept the obligations imposed by the princi- 
ples of the Charter and the human rights declarations; but 
from the first day states such as the Soviet Union and 
China were among the members of the Security Council 
accorded veto power. Today, the world organization, which 
has expanded to 193 members, comprises, in addition to 
liberal regimes, authoritarian and sometimes even des- 
potic and criminal regimes. The price to be paid is a 
glaring contradiction between the professed principles of 
the world body and the human rights standards actually 
practiced by certain member states. This contradiction 
undermines valid norms and impairs the legitimacy of 
procedurally correct resolutions — when a country like 
Libya assumes the chairmanship of the human rights 
committee, for example. On the other hand, the principle 
of inclusive membership satisfies a necessary precondition 
for the international community’s claim to transform 
international conflicts into domestic conflicts. 

If all conflicts are to be resolved peacefully and chan- 
neled into civilized procedures — on an analogy with the 
judicial procedure of prosecution, due process, and pun- 
ishment — then all states without exception must be 
treated as concerned members of the international com- 
munity. The legal and political “unity of nations” presup- 
posed in the Christian tradition since Francisco de Victoria 
and Francisco Suarez found institutional embodiment for 
the first time in the United Nations. Correspondingly, 
Article 103 of the Charter affirms the primacy of UN law 
over all other international treaties. The tendency toward 
a hierarchization of international law is also confirmed 
by Article 53 of the Vienna Convention on the Law of 
Treaties: “A peremptory norm of general international law 
is a norm accepted and recognized by the international 
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community of States as a whole as a norm from which no 
derogation is permitted and which can be modified only 
by a subsequent norm of general international law having 
the same character.” 

Furthermore, the broad inclusion of the member states, 
which was a result of the post-1945 process of decoloniza- 
tion, finally shattered the framework of European 
international law and ended the West’s monopoly on 
interpretation. During the nineteenth century, non-Euro- 
pean countries such as the US, Japan, and the Ottoman 
Empire were accepted as the subjects of international law. 
However, only within the framework of the UN did 
awareness of the cultural and religious pluralism of an 
increasingly complex world society transform the concept 
of international law itself. As a result of increased sensitiv- 
ity to racial, ethnic, and religious differences, the members 
of the General Assembly have extended mutual perspec- 
tive-taking into domains that remained beyond Kant’s 
purview (and also that of Woodrow Wilson, who was 
anything but progressive in dealing with the race problem 
in the United States). The catalogues of human rights and 
the Declaration on the Elimination of all Forms of Racial 
Discrimination demonstrate this. With the Vienna Con- 
ference on Human Rights, the United Nations confirmed 
the need for an intercultural dialogue on disagreements 
over the interpretation of its own principles.** 


The two faces of the Cold War 


The quantum leap in the development of international 
law following World War II produced institutions that led 
an existence largely shielded from the political realities 
for many decades. The Security Council agreed once 
again on military measures during the Korean conflict, 
though only in the form of a call to collective self-defense. 
During the Cold War, it did not manage to continue the 
practice of the war crimes tribunals of Nuremberg and 
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Tokyo which had been overshadowed by the suspicion of 
“victor’s justice.” Under the conditions of the mutual 
nuclear threats of NATO and the Warsaw Pact, the 
methodological differentiations between legal and politi- 
cal science, international law and international order, lost 
their purely analytical character. In the bipolar world 
itself, a chasm opened up between norms and facts — facts 
to which the norms could not be applied. The discourse 
of human rights degenerated into mere rhetoric, while 
the “realist school” in international relations theory 
increasingly influenced policy both in Washington and in 
Moscow. 

The constellation formed by the Cold War and the 
impotence of international law could not fail to favor a 
theory that based the apparently well-founded conclusion 
that international institutions are chronically ineffectual 
on a straightforward anthropological premise.** In the 
view of Hans Morgenthau, the founder of the realist 
school, the incessant drive for power is rooted in human 
nature.® The law-governed regularities of international 
relations, dominated exclusively by the interest in power 
and its accumulation, are also supposed to be rooted in 
this invariant anthropological disposition. In this arena, 
legal provisions can be nothing other than reflections of 
unstable and shifting interest constellations among powers. 
Moral condemnations and justifications intended to penal- 
ize opponents are counterproductive because they merely 
intensify conflicts, which are best managed by rational, 
sober, game-theoretical considerations.*° 

On the other hand, the uncoupling of an ideological 
rhetoric of human rights from power calculations also 
explains why the United Nations continued to produce 
norms freed from the pressure of events. The political 
contours of a future global order remained vague on both 
sides. Neither “realists” nor “idealists” had any reason to 
reflect seriously on a political constitution for world 
society. The former did not even believe in it, whereas the 
latter had to view it as lying in the distant future. 
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Paul W. Kahn, who establishes an interesting connec- 
tion between the realism of the Morgenthau school and 
the jurisprudential neoliberalism of the 1990s, recognizes 
the enduring relevance of this ambiguity of the post-war 
period. The complementary reluctance of realists and ide- 
alists, both of whom neglected to clarify the notion of a 
new world order, though for conflicting reasons, weighs 
even upon the situation following 1989: 


We can speak of [the Cold War] as an age of tremendous 
growth in human rights law, but we must simultaneously 
recognize this as an age of gross violations of human rights. 
Should we look to the genocide convention or the outbreak 
of genocidal behavior to characterize this age? ... Should 
we look to the prohibition on the use of force — the central 
tenet of the UN order — or the millions of dead in numer- 
ous wars that characterized this same period? It was an 
age that promised constraints on the state through law 
yet reached a kind of apotheosis of the state in adoption 
of policies of mutually assured destruction. The realist 
could be dismissive of international law, while the idealist 
could describe all of the recalcitrant fact[s] as a kind of 
rearguard action by outmoded political institutions. Simi- 
larly, the triumph of the West at the conclusion of the 
Cold War resists easy characterization.... Was it our 
ideas or our military-technological edge, our conception 
of rights or our economic power that triumphed? Of 
course, it was both, but that just means that the ambiguity 
that infused the post-World War II compromise had not 
been resolved even with the end of the Cold War.*” 


The unclarified ambiguity of the post-war period 
remains problematic to this day. It took the recent Iraq 
War to alert the West to the fact that it lacked a shared 
perspective. At most, the neoliberals in the 1990s were 
inspired by swift economic globalization to dream of the 
withering away of the state. The war rhetoric emanating 
from the White House and the return of a Hobbesian 
security regime represented a rude awakening from this 
dream. In the interim, a number of possible scenarios for 
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a future global order have emerged. Alongside the neolib- 
eral and the Kantian projects, the hegemonic vision of the 
American neoconservatives has taken on clear contours 
and, by way of reaction, has provoked a revival of a cul- 
turalist variant on the theory of hemispheres on the Left. 
I will return to this theme in the closing section of this 
chapter. But first, I would like to depict the current situ- 
ation in broad outlines. 


The ambivalent 7990s 


Once the competition between social systems and the 
deadlock in the Security Council had been overcome, the 
UN -— until then a “fleet in being” — would become an 
important forum of global politics. Beginning with the 
first Iraq War, between 1990 and 1994 alone the Security 
Council authorized economic sanctions and peacekeeping 
interventions in eight instances and military interventions 
in five further cases. It has proceeded somewhat more 
cautiously since the setbacks in Bosnia and Somalia; aside 
from arms embargoes and economic sanctions, there have 
been UN authorized missions in Zaire, Albania, the 
Central African Republic, Sierra Leone, Kosovo, East 
Timor, the Congo, and Afghanistan. The global political 
role of the Security Council also became clear in the two 
cases in which it withheld permission for military inter- 
ventions, namely, the NATO intervention in Kosovo 
and the invasion of Iraq by American and British troops. 
In the former case, there were good reasons to regret the 
indecisiveness of the Security Council;** in the latter, 
the Security Council further enhanced the reputation the 
United Nations had acquired by rejecting an undertaking 
that was manifestly contrary to international law and 
pointedly refusing to grant retrospective legitimacy to the 
military facts on the ground. 

Three circumstances underscore the increased political 
authority of the United Nations. The Security Council 
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not only becomes involved in international conflicts but 
also intervenes in conflicts within states, be it, (a) in response 
to violence caused by civil wars or breakdowns in govern- 
ment (as in the former Yugoslavia, Libya, Angola, Burundi, 
Albania, the Central African Republic, and East Timor); 
or (b) in response to gross violations of human rights or 
ethnic cleansing (as in Rhodesia and South Africa, North- 
ern Iraq, Somalia, Rwanda, and Zaire); or (c) in order to 
promote democracy (as in Haiti or Sierra Leone).*° In 
addition, the Security Council drew on the tradition of 
Nuremberg and Tokyo in establishing war crimes tribunals 
for the massacres in Rwanda and the former Yugoslavia. 

Finally, the dubious concept of so-called “rogue states””” 
(John Rawls uses the more neutral term “outlaw states”) 
marks not only the intrusion of a fundamentalistic outlook 
into the rhetoric of the leading Western power, but also 
a concretization of the practice of recognition in interna- 
tional law. In international affairs, states that violate the 
security or human rights standards of the United Nations 
are increasingly stigmatized. The regular reports of 
globally active monitoring organizations, such as Human 
Rights Watch and Amnesty International, contribute 
essentially to such states losing their legitimacy.°! A com- 
bination of external threats and persuasion and internal 
opposition has succeeded in winning concessions from 
certain governments (such as Indonesia, Morocco, and 
Libya). 

On the other hand, these advances are counterbalanced 
by sobering facts. The world organization has a weak 
financial base. In many interventions, it encounters the 
delaying tactics of uncooperative governments that con- 
tinue to enjoy exclusive control over military resources 
and depend, in turn, on the support of their national 
publics. The intervention in the civil war in Somalia was 
a failure in part because the American government with- 
drew its troops in response to the negative mood of its 
own population. Even worse than such failed interven- 
tions are interventions that never take place, or take place 
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too late, as in Iragi Kurdistan, Angola, the Congo, Nigeria, 
Sri Lanka, and, it must also be said, Afghanistan. Aside 
from the fact that members of the Security Council with 
veto power such as Russia and China can thwart any 
intervention in their “internal affairs,” the African conti- 
nent suffers under the selective perception and asym- 
metrical evaluation of humanitarian catastrophes. 

The commander of the UN troops stationed in Rwanda 
alerted the relevant branch of the UN to the fact that a 
mass murder was imminent as early as January 1994. The 
massacre duly began on April 7 and in the course of the 
next three months claimed 800,000 lives, mainly among 
the Tutsi minority. The UN vacillated too long over a 
military intervention that it was obligated to undertake 
under the Genocide Convention of 1948. Such shameful 
selectivity on the part of the Security Council in acknowl- 
edging and addressing specific cases reveals the primacy 
still enjoyed by national interests over the global obliga- 
tions of the international community. The reckless disre- 
gard for obligations applies especially to the West, which 
is today confronted with the negative impacts of a failed 
process of decolonialization in addition to the long-term 
consequences of its colonial history, not to mention the 
effects of processes of economic globalization that are 
insufficiently counterbalanced by political institutions.” 

The United Nations is increasingly encountering a new 
type of violence in both of its main areas of competence, 
i.e., threats to international security and egregious human 
rights violations. In response to the challenges posed by 
criminal states, the UN can mobilize military forces from 
member states should the need arise. To be sure, govern- 
ments still play a dangerous role in the clandestine 
acquisition and illegal manufacture of weapons of mass 
destruction and governments continue to be involved in 
ethnic cleansing and terrorist attacks. However, threats 
emanating from criminal states are increasingly overshad- 
owed by the risks generated by privatized violence no 
longer tied to the armed forces of a functioning state. In 
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contrast with classical civil wars between ideological 
opponents, the “new wars” frequently result from “failing 
states,” that is, from the collapse of a state authority that 
fragments into an unholy mixture of ethnonationalism, 
tribal feuds, international criminality, and civil war 
terrorism.°° 

A different matter again is the current danger of a 
global terrorism that draws its energy from religious fun- 
damentalism and is all the more difficult to combat 
because it is deterritorialized.°* What is new is not the 
terroristic intent, nor even the type of attack (notwith- 
standing the symbolic significance of the Twin Towers). 
The novelty lies in the specific motivation, and even more 
so in the logistics, of this form of privatized violence 
which operates globally but is only weakly networked. 
The “success” achieved by the terrorists in their own eyes 
since September 11, 2001 can be explained by a variety 
of factors, two of which merit particular attention: first, 
the disproportionate resonance with which the terror 
meets in a highly complex society suddenly aware of its 
own vulnerability, and, second, the incommensurate reac- 
tion of a highly armed superpower that deploys the tech- 
nological potential of its army against non-state networks. 
The terrorists’ calculation aims at a “success” in direct 
proportion to the anticipated “military and diplomatic, 
domestic-legal and social-psychological consequences of 
the attacks.”” 

The weaknesses of a UN in urgent need of reform are 
manifest. But the new types of privatized violence which 
make increasingly frequent and urgent demands on the 
conflict-solving and constructive ordering accomplish- 
ments of the international community are merely the 
most pressing symptoms of the dissolution of the national 
constellation and the transition to a postnational constel- 
lation. These trends, which are currently capturing atten- 
tion under the heading of globalization, do not only run 
counter to the Kantian project of a cosmopolitan order; 
they also meet it halfway. Globalization also provides a 
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supportive context for the aspiration to a cosmopolitan 
condition, one that mitigates the initial appearance of 
invincibility of the forces opposed to a political constitu- 
tion for global society. 


The reform agenda 


The reform agenda for the core domains of the UN is not 
especially controversial. It follows as a matter of course 
from the record of the successes and failures of the exist- 
ing institutions: 


Given its wide-ranging competences, the composition 
and mode of decision-making of the Security Council 
must be brought into harmony with the new geopoliti- 
cal situation, with the aim of strengthening its capac- 
ity for action and of assuring adequate representation 
for the major powers and whole continents, while also 
taking account of the legitimate interests of a super- 
power that must be kept integrated into the world 
organization. 

The Security Council must be able to operate inde- 
pendently of national interests in its choice of agenda 
and its resolutions. It must bind itself to actionable 
rules that lay down, in general terms, when the UN is 
authorized and obligated to take up a case.°° 

The executive is hampered by inadequate financing” 
and by restrictions on how it can access the requisite 
resources of the member states. Given the decentral- 
ized monopolies on the use of violence enjoyed by 
individual states, the executive must be reinforced to 
a point where it can guarantee the effective implemen- 
tation of resolutions of the Security Council. 

The International Court of Justice has now been aug- 
mented by an International Criminal Court (though 
the latter has not yet won broad recognition). The 
adjudicative practice of such a Court will promote the 
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requisite definition and codification of the loosely 
defined crimes laid down in international law. Until 
now, the jus in bello has not been developed into a law 
of intervention that would protect affected popula- 
tions against UN operations in a way analogous to the 
protection enjoyed by private citizens against domestic 
police operations. (In this connection, advances in 
military technology might even for once facilitate 
the transformation of wars into police operations, 
namely with the development of so-called precision 
weapons.) 

e The legislative decisions of the Security Council and 
the General Assembly require a more robust, if indi- 
rect, form of legitimation from a well-informed global 
public opinion. In addition to other options, the con- 
tinuous presence of non-governmental organizations 
(with observer status in UN institutions and reporting 
duties in national parliaments) also plays an important 
role in this connection. 

e But this weak legitimation will suffice for the activity 
of the world organization only if the latter restricts 
itself to the most elementary tasks of securing peace 
and human rights on a global scale. 


We can take it for granted that these basic rights are 
accepted as valid worldwide and that the judicial oversight 
of the enforcement of law for its part follows rules that 
are recognized as legitimate. In both respects, the supra- 
national procedures of a politically constituted world 
society would build on legal principles that have long since 
proved themselves within individual constitutional states. 
At the supranational level, the enforcement of established 
law takes precedence over the constructive task of legisla- 
tion and policy-making, both of which, on account of the 
greater scope for decision, demand a higher degree of 
legitimation, and hence more effectively institutionalized 
forms of citizen participation. Many of the more than 
60 special and sub-organizations within the UN family, 
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which we have not thus far discussed, are concerned with 
such political tasks. 

Of course, some of these organizations, such as the 
International Atomic Energy Agency in its role of moni- 
toring the production and proliferation of weapons of 
mass destruction, function as executive organs of the 
Security Council. Other organizations, such as the Uni- 
versal Postal Union and the International Telecommunica- 
tion Union, which date back to the nineteenth century, 
fulfill coordination functions in technical areas. However, 
the mandates of organizations such as the World Bank, 
the International Monetary Fund, and above all the World 
Trade Organization extend to political decisions with an 
immediate impact on the global economy. The key to 
understanding this complex collection of loosely con- 
nected international organizations in the narrower and 
wider penumbra of the UN lies in the emergence of a 
world society, chiefly as a result of the globalization of 
markets and communication networks. 

We must focus on these processes when we ask why 
states allow themselves to be drawn into transnational 
networks and even join supranational alliances, and when 
we want to explain why they might one day even meet 
the challenge to reform the world organization in an effec- 
tive way. For the globalization of economy and society has 
condensed the context in which Kant already embedded 
his idea of a cosmopolitan condition into a postnational 
constellation. By “globalization” is meant the cumulative 
processes of a worldwide expansion of trade and pro- 
duction, commodity and financial markets, fashions, the 
media and computer programs, news and communications 
networks, transportation systems and flows of migration, 
the risks generated by large-scale technology, environ- 
mental damage and epidemics, as well as organized crime 
and terrorism. These processes enmesh nation-states in 
the dependencies of an increasingly interconnected world 
society whose functional differentiation effortlessly by- 
passes territorial boundaries. 
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The postnational constellation 


These systemic processes are altering the social parame- 
ters for the de facto independence of sovereign states.°° 
Nation-states can no longer secure the boundaries of their 
own territories, the vital necessities of their populations, 
and the material preconditions for the reproduction of 
their societies by their own efforts. In spatial, social, and 
material respects, nation-states encumber each other with 
the external effects of decisions that impinge on third 
parties who had no say in the decision-making process. 
Hence, states cannot escape the need for regulation and 
coordination in the expanding horizon of a world society 
that is increasingly self-programming, even at the cultural 
level. States remain the most important actors and the 
final arbiters on the global political stage. Admittedly, 
they have to share this arena with global players of a dif- 
ferent kind, such as multinational corporations and non- 
governmental organizations, which pursue their own 
agendas in the media of money or influence. However, 
only states can draw on the resources of law and legitimate 
power. Even if non-governmental actors can satisfy the 
initial regulatory needs of cross-border functional systems 
through private forms of legislation (e.g. corporations that 
institutionalize market relations with the aid of interna- 
tional law firms),°’ these regulations will not count as 
“law” if they are not implemented by nation-states, or at 
least by agencies of politically constituted international 
organizations. 

Although nation-states are losing certain competences 
(for example, the ability to tax domestic companies that 
operate internationally), they are simultaneously gaining 
latitude for a new sort of political influence.!°° The quicker 
they learn to direct their interests into the new channels 
of “governance without government,” the sooner they will 
be able to replace the traditional forms of diplomatic pres- 
sure and military force with the exercise of “soft” power. 


176 


THE CONSTITUTIONALIZATION OF INTERNATIONAL LAW 


The best indicator for the transformations of international 
relations is the blurring of boundaries between domestic 
and foreign policy. 

In this way, then, the postnational constellation meets 
the constitutionalization of international law halfway. 
The everyday experience of growing interdependencies in 
an increasingly complex global society also imperceptibly 
alters the self-image of nation-states and their citizens. 
Actors who previously made independent decisions learn 
new roles, be it that of participants in transnational net- 
works who succumb to technical pressures to cooperate, 
or that of members of international organizations who 
accept obligations as a result of normative expectations 
and the pressure to compromise. In addition, we should 
not underestimate the capacity of international discourses 
to transform mentalities under the pressure to adapt to 
the new legal construction of the international commu- 
nity. Through participation in controversies over the 
application of new laws, norms that are merely verbally 
acknowledged by officials and citizens gradually become 
internalized. In this way, nation-states learn to regard 
themselves at the same time as members of larger political 
communities.'”! 

As we in the European Union have discovered, however, 
this flexibility runs up against the limits of existing forms 
of solidarity once nation-states unite to form continental 
regimes. For these regimes unavoidably take on character- 
istics of a state as soon as they develop into global players. 
Moreover, if the chains of democratic legitimation are not 
to break, civic solidarity must extend across former 
national borders within the enlarged communities.’” As 
everywhere in modern states, solidarity, even in the 
abstract, legally constituted form of civic solidarity, is a 
scarce resource. It is all the more important that the uni- 
fication of Europe should succeed, since this experiment 
could serve as a model for other regions of the world. In 
Asia, Latin America, Africa, and the Arab world, pro- 
cesses of regional political integration are still in their 
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infancy. If these alliances do not take on a more concrete 
and at the same time democratic form, the obvious lack 
of collective actors capable of negotiating and implement- 
ing transnational compromises will remain acute. 

International organizations operate more or less well at 
this intermediate level as long as they perform coordinat- 
ing functions. However, they fail in tasks of global re- 
gulation in the fields of energy and environmental policy 
and in financial and economic policy. Either there is a 
lack of political will or the West imposes law hegemoni- 
cally in its own interest. David Held goes beyond merely 
highlighting the unequal distribution of life chances in 
a world in which 1.2 billion human beings live on less 
than one dollar per day, in which 20 percent consume 
more than 80 percent of global income and in which all 
other indicators of “human development” point to similar 
disparities: 


[W]hile free trade is an admirable objective for progres- 
sives in principle, it cannot be pursued without attention 
to the poorest in the least well-off countries who are 
extremely vulnerable to the initial phasing in of external 
market integration . . . [T]his will mean that development 
policies must be directed to ensure the sequencing of 
global market integration, particularly of capital markets, 
long-term investment in health care, human capital and 
physical infrastructure and the development of transpar- 
ent, accountable political institutions....But what is 
striking is that this range of policies has all too often not 
been pursued.!% 


The pressure of problems generated by an increasingly 
globalized society will sharpen the sensitivity to the 
growing need for regulation and fair policies at the trans- 
national level (i.e. the intermediate level between nation- 
states and the world organization). At present, we lack the 
actors and negotiation procedures that could initiate such 
a global domestic politics. Realistically speaking, we can 
only envisage a politically constituted world society as a 
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multilevel system that would remain incomplete without 
this intermediate level. 


Alternative Visions of a New Global Order 


A U-turn in US policy on international law after 
September 11? 


The United States does not need to develop the capacity 
to operate at the global level — it already has it. As the 
only global player of its kind, the superpower can escape 
international legal obligations without fear of sanction. 
On the other hand, the project of a cosmopolitan order 
is doomed to failure without American support, indeed 
American leadership. The US must decide whether it 
should abide by international game rules or whether it 
should marginalize and instrumentalize international law 
and take things into its own hands. Already the decision 
of the Bush administration to refuse to recognize the 
International Criminal Court, alongside such countries as 
China, Yemen, Qatar, Libya, and Saddam’s Iraq, and, in 
particular, its unilaterally forced-through invasion of Iraq 
and the concurrent attempts to discredit the United 
Nations, seem to signal a U-turn in American policy on 
international law. Of course, one can properly speak of a 
“U-turn” only if the US government had pursued a differ- 
ent course during the 1990s. 

Even during this period, American policy on interna- 
tional law did not exhibit unswerving commitment to 
the internationalism of the early post-war years. As in 
the period following 1945, the US exhibited a remark- 
able degree of activism in the field of international law 
following the end of the Cold War. However, it was 
pursuing a double agenda. On the one hand, it threw 
its weight behind the liberalization of trade relations 
and financial markets, the expansion of GATT to the 
World Trade Organization, the protection of intellectual 
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property, and so forth. Without American initiatives, 
important innovations in other areas — such as the con- 
ventions on landmines and chemical weapons, the expan- 
sion of the treaty on the non-proliferation of nuclear 
weapons and even the Rome Statute for the International 
Criminal Court — would never have got off the ground. 
On the other hand, the American government either 
failed to ratify many treaties or rejected them out of 
hand, in particular, treaties in the areas of arms control, 
human rights, the prosecution of international crimes, 
and environmental protection. Examples include the 
convention on landmines and the nuclear test-ban treaty, 
the right of individuals to submit petitions to the UN 
Commission on Human Rights, the conventions on the 
law of the seas and the protection of endangered species 
and — concurrent with the collapse of the convention on 
biological weapons and the unilateral withdrawal from 
the ABM Treaty — the Kyoto Protocol and the Statute of 
the ICC. As a general rule, the USA ratified a consider- 
ably smaller proportion of the multilateral treaties 
passed by the General Assembly than did the other G7 
countries.’ 

These examples seem to conform to the classical pattern 
of behavior of an imperial power that rejects international 
legal norms because they limit its scope for action.’”° Even 
the humanitarian interventions and the military deploy- 
ments authorized — or, as in the case of the NATO Kosovo 
mission, retrospectively legitimated — by the Security 
Council do not speak for an unambiguous reinforcement 
of the UN. Once the superpower exploits the instruments 
of international legal multilateralism to promote its own 
interests, this development acquires a thoroughly ambiva- 
lent significance.’ What from one angle appears to be 
progress on the path to the constitutionalization of inter- 
national law, from another appears to be the successful 
imposition of imperial law. 

Some authors would even like to read into the undeni- 
ably internationalist orientation of US policy on interna- 
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tional law following 1945 the hegemonic attempt to 
expand its own legal system to a global scale — in other 
words, the attempt to replace international law with 
national law: “America promoted internationalism and 
multilateralism for the rest of the world, not for itself.”!”’ 
On this view, even the decidedly internationalist policies 
of Roosevelt and Wilson, both of whom entered into over- 
seas alliances in opposition to the “America First 
Doctrine” and became involved in the power politics of 
America’s European allies, are brought into proximity 
with George W. Bush’s unilateralism. Bush seems to be 
the heir to both traditions: the idealism of the American 
mission and the realism of a Jefferson who warned against 
“entangling alliances.” With a clear conscience, this Presi- 
dent unilaterally imposes US national territorial and secu- 
rity interests in the name of the ethos of a new liberal 
global order that he regards as a reflection of American 
values. However, once the globalization of a particular 
ethos has replaced the law of the international commu- 
nity, whatever is then dressed up as international law is 
in fact imperial law. 

The evidence on which some critical readings of 
American policy on international law since 1989/90 are 
based does not support this kind of over-hasty imputation 
of false continuities. The highly asymmetrical distribution 
of power in a global society marked by cultural differences 
and asynchronous forms of life, which is nevertheless 
becoming increasingly integrated under systemic pres- 
sures, represents a highly ambivalent constellation; hence, 
it would be odd if one could read off unambiguous inten- 
tions from the political decisions of a superpower operat- 
ing under such conditions. Let us assume counterfactually 
that the superpower sees itself at the forefront of the 
constitutionalization of international law, that it wants to 
promote the reform of the UN and to pursue the goal of 
a politically constituted cosmopolitan society, mindful of 
its own interests but respecting established procedures. 
Even in this ideal case it would not be possible to 
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determine directly whether asymmetries of power were 
still lurking behind specific hegemonic acts that promote 
the juridification of international relations. Hegemonic 
law is still law. A well-intentioned and far-sighted hegemon 
of this sort would be the darling of future historians who 
lived to witness the happy outcome of the difficult experi- 
ment. Contemporaries living through the process without 
the benefit of the hindsight enjoyed by later generations, 
by contrast, will experience this history as involving an 
ambivalent mixture of attempts at constitutionalization 
of international law on the one hand and its instrumen- 
talization on the other. 

Of course, even contemporaries can recognize a clear- 
cut U-turn from an internationalist to an imperialist 
strategy. Those who locate the unilateralism of the Bush 
administration within a historical pattern of consistent 
imperialistic behavior trivialize the importance of what 
is in fact an abrupt reversal in policy. In September 
2002, the US President announced a new security doc- 
trine in which he reserves a self-defined discretionary 
right to launch pre-emptive strikes. In his State of the 
Union address on January 28, 2003, he solemnly declared 
that if the Security Council did not ultimately agree to 
military action against Iraq, however this was justified, 
he would, if necessary, act contrary to the prohibition 
on the use of violence of the UN Charter (“The course 
of this nation does not depend on the decisions of 
others”). Taken together, these two actions are alarming 
indicators of an unprecedented rupture with a legal 
tradition that no previous American government had 
ever explicitly questioned. They express contempt for 
one of the greatest achievements of human civilization. 
The words and actions of this President do not admit 
any other conclusion than that he wants to replace the 
civilizing force of universalistic legal procedures with 
the particular American ethos armed with a claim to 
universality. 
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The weaknesses of hegemonic liberalism 


This brings me back to my initial question: in view of the 
challenges we are currently facing, does the inefficiency 
of the United Nations, its selective perception and tem- 
porary inability to act, provide sufficient reasons to break 
with the premises of the Kantian project? Since the end 
of the Cold War, a unipolar global order has emerged in 
which a single military, economic, and technological 
superpower enjoys unrivaled supremacy. This fact is 
indifferent from a normative point of view. Only if one 
interprets it as generating a prejudice in favor of a pax 
Americana based on power instead of law does it demand 
a normative response. For the happy circumstance that 
the superpower is also the oldest democracy on earth 
could inspire a completely different approach from that 
of hegemonic unilateralism — one oriented to the global 
expansion of democracy and human rights. In spite of an 
abstract agreement in their goals, the hegemonic liberal 
vision differs from the Kantian project of promoting a 
cosmopolitan order both in the path that is supposed to 
lead to this goal and the concrete form the goal is sup- 
posed to take. 

As regards the path, an ethically grounded unilateral- 
ism is no longer bound by established procedures in 
international law. Moreover, with regard to the concrete 
form of the new global order, hegemonic liberalism does 
not aim at a law-governed, politically constituted world 
society, but at an international order of formally indepen- 
dent liberal states. The latter would operate under the 
protection of a peace-securing superpower and obey the 
imperatives of a completely liberalized global market. On 
this model, the peace would not be secured by law but by 
imperial power, and the world society would be inte- 
grated, not through the political relations among world 
citizens, but through systemic, and ultimately market, 
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relations. However, neither empirical nor normative con- 
siderations support this vision. 

The undeniably acute danger of international terrorism 
cannot be combated effectively with the classical instru- 
ments of war between states nor, consequently, by the 
military superiority of a unilaterally acting superpower. 
Only the effective coordination of intelligence services, 
police forces, and criminal justice procedures will strike 
at the logistics of the adversary; and only the combination 
of social modernization with self-critical dialogue between 
cultures will reach the roots of terrorism. These means 
are more readily available to a horizontally juridified 
international community that is legally obligated to co- 
operate than to the unilateralism of a major power that 
disregards international law. The image of a unipolar 
world accurately mirrors the existing asymmetrical distri- 
bution of political power. However, it is misleading because 
the complexity of a world society that is not just economi- 
cally decentered can no longer be mastered from a center. 
Conflicts between cultures and major religions can no 
more be controlled exclusively by military means than 
crises on world markets can be by political means. 

Hegemonic liberalism is not supported by normative 
reasons either. Even if we assume a best-case scenario 
and ascribe the purest of motives and most intelligent 
policies to the hegemonic power, the “well-intentioned 
hegemon” will nevertheless encounter insuperable cogni- 
tive obstacles. A government that must decide on issues 
of self-defense, humanitarian interventions, or interna- 
tional tribunals on its own can act with as much consid- 
eration as it likes; in the unavoidable process of weighing 
goods it can never be sure whether it is really distin- 
guishing its own national interests from the universaliz- 
able interests that all the other nations could share. This 
inability is a function of the logic of practical discourses; 
it is not a matter of good or bad will. One can only test 
a unilateral anticipation of what would be rationally 
acceptable to all sides by submitting the presumptively 
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unbiased proposal to a discursive procedure of opinion- 
and will-formation. 

“Discursive” procedures make egalitarian decisions 
dependent on prior argumentation (only justified deci- 
sions are accepted); they are inclusive (all affected parties 
can participate); and they compel the participants to 
adopt each other’s perspectives (a fair assessment of all 
affected interests is possible). This is the cognitive meaning 
of an impartial decision-making process. Judged by this 
standard, the ethical justification of a unilateral undertak- 
ing by appeal to the presumptively universal values of 
one’s own political culture must remain fundamentally 
biased.'°8 

This defect cannot be made good by the fact that the 
hegemonic power has a democratic internal constitution. 
For its citizens confront the same cognitive dilemma as 
their government. The citizens of one political commu- 
nity cannot anticipate the outcome of the interpretation 
and application of supposedly universal values and prin- 
ciples made by the citizens of another political commu- 
nity from their local perspective and in their own cultural 
context. In another respect, however, the fact that the 
superpower has a liberal constitution is indeed important. 
Citizens of a democratic political community sooner or 
later become aware of cognitive dissonances if universal- 
istic claims cannot be squared with the particularistic 
character of the obvious driving interests. 


The neoliberal and post-Marxist approaches 


However, hegemonic liberalism is not the only alternative 
to the Kantian project. In conclusion, I would like to 
examine three further visions that are currently being 
advanced: 


e the neoliberal model of a global market society beyond 
the state already mentioned; 
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e the post-Marxist scenario of a dispersed empire 
without a power center; and 

e the anti-Kantian project of a system of hemispheres 
polemically affirming their incommensurable forms of 
life in opposition to one another. 


The neoliberal model of global market society antici- 
pates a progressive marginalization of state and politics. 
Politics retains at most the residual functions of the night 
watchman state,!°? whereas international law above the 
level of the state mutates into a global system of private 
law that institutionalizes trade and commerce. The rule 
of self-executing laws can dispense with state sanctions 
because the coordinating functions of global markets 
can assure a pre-political integration of world society. 
The marginalized states will regress to just one type of 
functional system among others because the depolitici- 
zation of private citizens renders the functions of political 
socialization and civic identity-formation superfluous. 
The global human rights regime is restricted to the nega- 
tive liberties of citizens who acquire an “immediate” status 
vis-a-vis the global economy.''® 

This vision, which was in vogue in the 1990s, has in 
the meantime been overtaken by the return of a Hobbes- 
ian security regime and by the explosive character of 
politicized religions. The image of an apolitical global 
market society no longer coheres with a world stage on 
which international terrorism has made its appearance 
and religious fundamentalism is reviving forgotten politi- 
cal categories: the “axis of evil” also transforms opponents 
into enemies. But the brave new world of neoliberalism 
has not only been rendered empirically null and void; 
normatively speaking it was a non-starter, for it robs indi- 
viduals of their status as citizens and abandons them to 
the contingencies of an unmanageably complex society. 
The individual liberties of private legal subjects are 
merely threads on which autonomous citizens dangle like 
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From the perspective of critics of globalization, the 
post-Marxist scenario of a dispersed imperial power illu- 
minates the reverse side of the neoliberal project. It shares 
the latter’s rejection of the classical image of state- 
centered politics but not the counter-image of the global 
peace of a bustling private law society. It sees private legal 
relations beyond the state as the ideological expression of 
the dynamics of an anonymous power that prises open 
ever-wider cleavages within the anarchistic global society 
between vampiristic centers and desiccated peripheries. 
The global dynamic has become detached from interac- 
tions among states, but this self-propelling system can no 
longer be identified exclusively with the global economy.'"” 
Self-reproducing capital is replaced by a kind of vague 
expressive power that penetrates base and superstructure 
alike and manifests itself in cultural as well as economic 
and military violence.'!* The correlate of the decentering 
of power is the local character of the dispersed forms of 
resistance that oppose it. 

This conceptually vague scenario finds support in the 
superficial evidence that state power is becoming de- 
differentiated in a world society marked by growing 
social disparities and deepening cultural fragmentation as 
a result of the globalization of the economy and the media. 
This highly speculative outlook, though it may be fruitful 
for social science, has nothing much to offer to a diagnosis 
of the future of international law because the limited 
conceptual frame prevents it from taking account of the 
intrinsic normative dynamics of legal development.''? The 
distinctive dialectic of the history of international law 
cannot be interpreted with a completely deformalized 
conception of law as a mere reflection of underlying power 
constellations. The egalitarian and individualistic univer- 
salism of human rights and democracy has a “logic” that 
interferes with the dynamics of power. 

Carl Schmitt took issue with this universalistic presup- 
position of the Kantian project throughout his career. 
Hence, his critique of international law is gaining new 
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adherents among those who contest the priority of the 
right over the good on contextualist grounds or who 
suspect, for reasons grounded in the critique of reason, 
that universalistic discourse is always a mask for particular 
interests. Informed by this moral non-cognitivism, 
Schmitt’s diagnosis appears to offer an explanation for 
current trends, such as the detachment of politics from 
the state and the political relevance of cultural hemi- 
spheres that transcend state boundaries. 


Kant or Schmitt? 


In his capacity as an international lawyer, Carl Schmitt 
developed essentially two arguments. The first is directed 
against a “discriminatory concept of war” and any further 
juridification of international relations; the other argu- 
ment, the replacement of states by imperial hemispheres, 
is an attempt to salvage the supposed merits of classical 
international law beyond the dissolution of the European 
state system. 

With his defense of the legitimacy of war in interna- 
tional law, Schmitt was reacting, on the one hand, to the 
League of Nations and the Kellogg-Briand Pact and, on 
the other, to the question of war guilt raised by the 
Versailles Peace Treaty. For only if war is prohibited by 
international law can a warring government incur “guilt.” 
Schmitt defended the classical principle of international 
law that states cannot do anything wrong in a moral sense 
with an argument he shared with Hans Morgenthau: 
judging opponents in moral terms poisons international 
relations and intensifies wars. He made the universalistic 
peace ideal of the Wilsonian League of Nations responsi- 
ble for the fact “that the distinction between just and 
unjust wars brings about an increasingly radical and acute, 
a more ‘total’ distinction between friend and foe.”'” 

Because he thinks that conceptions of justice necessar- 
ily remain controversial between states, there can be no 
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justice between nations. This view rests on the assump- 
tion that normative arguments in international relations 
are nothing more than a pretext for masking one’s own 
interests. The moralizing party is seeking to promote its 
own advantage by unfairly denigrating its opponent; con- 
testing one’s opponent’s status as an honorable enemy, or 
justus hostis, produces an asymmetrical relation between 
parties that are in principle equal. Worse still, the moral- 
ization of war previously regarded as morally indifferent 
aggravates the conflict and leads to the “degeneration” of 
the conduct of war which is at least domesticated by law. 
After World War II, Schmitt radicalized his argument 
further in a legal opinion for the defense of Friedrich Flick 
before the Nuremberg Tribunal;' evidently, the “atroci- 
ties” of total war''® could do nothing to shake his faith in 
the blamelessness of the subjects of international law. 

Once we conceive the ban on war as a step toward the 
“juridification” of international relations, it becomes appar- 
ent that Schmitt’s complaint about the “moralization” of 
war is beside the point. For the consequence of this move 
is to replace the distinction between just and unjust wars, 
whether grounded in natural law or in religion, by the 
procedural distinction between legal and illegal wars. 
Legal wars thereby take on the significance of global police 
operations. With the establishment of an international 
criminal court and the codification of the relevant crimes, 
positive law would be extended to the international level 
and, under the protection of legal due process, also safe- 
guard the accused from moral prejudgments.''’ The recent 
conflict within the Security Council over the absence of 
evidence of weapons of mass destruction in Iraq and the 
continuation of weapons inspections made clear, at any 
rate, the role procedures can play in questions of war 
and peace. 

On Schmitt’s understanding, legal pacifism leads inevi- 
tably to excesses of violence because he tacitly assumed 
that any attempt to domesticate military violence by legal 
means must fail. He was convinced that competing 
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conceptions of justice are incommensurable. Competing 
states or nations cannot agree on a single conception of 
justice, and certainly not on the liberal concepts of democ- 
racy and human rights. However, Schmitt never provided 
any philosophical justification for this thesis.'!® His 
non-cognitivism rests instead on an existential “concept 
of the political.”"!? He believed in an irreducible antago- 
nism between hypersensitive and aggressive nations that 
must assert their respective collective identities in opposi- 
tion to one another. Schmitt’s “social-ontological” anti- 
thesis to the Kantian conception of the juridification of 
international relations is grounded in this dimension. For 
him, the substance of “the political” always consisted in 
the disposition to violent self-assertion, which he initially 
understood in terms of the nation-state, then in fascistic- 
nationalistic terms, and finally in terms of a nebulous 
Lebensphilosophie. At all stages, however, his notion of “the 
political” was charged with fantasies of life and death 
struggles. Schmitt’s opposition to the universalism of 
Kant’s philosophy of law was primarily motivated by his 
rejection of the function of “rationalizing” the substance 
of political power which the constitution is supposed to 
perform both within the nation-state and in the interna- 
tional domain. 

For Schmitt, the locus of the political was in the first 
instance the impervious irrational core of the bureaucratic 
authority of executive state agencies. The process of con- 
stitutional domestication must come to a halt before this 
core; otherwise, the state’s capacity to assert itself against 
external and internal enemies would be impaired.’”° 
Schmitt inherited the idea of the “state behind the law” 
from an antiparliamentary ideology of legal positivism 
that prevailed in pre-World War I imperial Germany. This 
doctrine attributes to the state a “will of its own’; as it 
happens, through Schmitt’s students it enjoyed a later 
career even among constitutional lawyers of the early 
Federal Republic of Germany during the 1950s. However, 
Schmitt himself had already detached his expressive- 
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dynamic conception of “the political’ from the state 
during the 1930s. He first projected it onto the mobilized 
“people,” the fascistically marshaled nation, and later onto 
partisans, liberation movements, the parties in civil wars, 
etc. Presumably, he would now also apply it to fanatical 
terrorist groups who perform suicide attacks: “Schmitt’s 
emphatic defense of the political as a world of collectivi- 
ties who demand a readiness to die of their members is 
ultimately driven by a fundamental moral critique of a 
world without transcendence and existential seriousness, 
of the ‘dynamic of eternal competition and eternal discus- 
sion,’ and of ‘the faith in the masses of an antireligious 
secular activism’.”!”) 

Already in 1938, in the second edition of his work Zum 
diskriminierenden Kriegsbegriff (On the Discriminatory 
Concept of War), Schmitt distances himself from a con- 
servative reading of his former critique of the prohibition 
of war in international law. In the meantime, he had 
embraced the idea of “total war” which he had previously 
denounced as the consequence of an ill-conceived human- 
itarian abolition of war. Hence, he could now reject any 
attempt to return to the classical international law of bel- 
ligerent states as reactionary: “Our criticism [of the dis- 
criminatory conception of war] is not directed against the 
notion of fundamentally new orders.”!** In the middle of 
the war, in 1941, with the eastward expansion of the 
German Reich in view, Schmitt developed a forward- 
oriented, genuinely fascistic,'?? but after the war hastily 
de-Nazified, conception of international law.'’* This 
second argument takes up the constructive idea of a polli- 
tics beyond the state. In response to his criticism of the 
Kantian project, he outlines a project of his own: a system 
of hemispheres is supposed to bind the otherwise danger- 
ously proliferating political energies once again into an 
authoritarian form. 

Schmitt chooses the 1823 Monroe Doctrine (suitably 
interpreted) as a model for an international legal construc- 
tion that divides the world into territorial “hemispheres” 
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[Grofratiime] shielded against the interventions of “alien 
powers” [raumfremde Mdchte]: “The original Monroe 
Doctrine had the political meaning of defending a new 
political idea against the existing powers of the legitimate 
status quo by excluding interventions by alien powers.”'? 
On this model, the lines of demarcation laid down by 
international law define separate “spheres of sovereignty” 
conceived, not as state territories, but as “spheres of influ- 
ence.” These spheres are dominated by imperial powers 
and are shaped by the impact of their ideas. Internally, 
the “empires” are hierarchically ordered. Dependent 
nations and population groups within their territory 
submit to the authority of a “naturally” leading power that 
has achieved pre-eminence through its superior historical 
accomplishments. The status of a subject of international 
law is not granted automatically: “Not all peoples are 
capable of passing the test of creating a sound modern 
state apparatus and very few have the organizational, 
industrial and technical resources to conduct a modern 
war on their own.”!”° 

The international system of hemispheres transfers the 
principle of non-intervention to the spheres of influence 
of major powers who assert their cultures and forms of 
life against one another in a sovereign manner and, if 
necessary, with military force. The concept of “the politi- 
cal” is sublimated into the self-assertion and radiating 
influence of imperial powers who impose the stamp of 
their ideas, values, and national form of life on the identity 
of the hemisphere as a whole. Conceptions of justice are 
supposed to remain as incommensurable as before. The 
new international legal order does not find its guarantee, 
any more than did the classical, “in some substantive 
notion of justice, or in an international legal conscious- 
ness” — but in the “balance of powers.”!”’ 

I have devoted so much space to this project of an 
international legal system of hemispheres, originally 
designed for the “Third Reich,” because it is capable of 
acquiring a fatal zeitgeist appeal. The project links up 
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with current trends toward the deformalization and 
delimitation of state power, while not playing down the 
enduring importance of political actors generally, as do 
the liberal and post-Marxist models. Schmitt anticipates 
the rise of continental regimes to which the Kantian 
project also assigns an important role. Moreover, his 
model invests the conception of hemispheres with con- 
notations that accord with the current idea of a “clash of 
cultures.” The design operates with an expressivist con- 
ception of power that has found resonance in postmodern 
theories and it corresponds to a pervasive skepticism 
concerning the possibility of intercultural dialogue over 
universally acceptable interpretations of human rights 
and democracy. 

Based on this skepticism — for which the new cultural 
conflicts provide some misleading evidence but no cogent 
philosophical grounds — an updated theory of hemispheres 
offers itself as a not altogether implausible counter- 
proposal to the hegemonic liberal model of unipolar global 
order. In Schmitt’s case, it was already nourished by 
ressentiment against Western modernity and its up- 
dated versions remain completely blind to the productive 
ideas of self-consciousness, self-determination, and self- 
realization that continue to shape the normative self- 
understanding of modernity. 
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as the only viable model for pacifying international politi- 
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co-originality of the principle of popular sovereignty and 
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and Norms, trans. William Rehg (Cambridge: Polity, 
1996), chs. 3 and 4 and Appendix I, and The Inclusion of 
the Other, ch. 10. 

Mindful of Schmitt’s baleful influence on postwar 
German constitutional theory (and perhaps also, indi- 
rectly, on American neoconservatives), Habermas has 
punctuated his writings on cosmopolitanism and inter- 
national law with sharp polemics against Carl Schmitt. 
See The Inclusion of the Other, pp. 134-43, 188-201; The 
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Society,” written three weeks into the NATO interven- 
tion when the problems of excessive military force and 
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ism of the NATO intervention should not be repeated. 
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initially blocked by the heads of state, precipitating the 
constitutional crisis to which Habermas refers (pp. 64-5, 
71ff.). In the meantime, the draft constitution was 
adopted by the heads of the member states in Rome on 
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failed to ratify it in referenda in May and June, 2005, thus 
aggravating further the constitutional crisis. 
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sion of the Other, ch. 6 and Time of Transitions, ch. 7. 


Chapter 1 Fundamentalism and Terror 


1 The interview was conducted in December 2001 by 
Giovanna Borradori, who teaches philosophy at Vassar 
College. 


195 


NOTES TO PP. 4—30 


2 


Beginning on September 18, 2001, a series of letters 
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from US biological weapons research laboratories, were 
mailed to various media organizations and to two US 
senators, resulting in five deaths. Investigations of the 
crime have remained inconclusive. On November 12, 
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cause of the crash has been officially attributed to a tech- 
nical failure due to pilot error. (Ed.). 
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United States Department of Defense, “Statement 
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Rumsfeld, Brussels, Belgium, December 18, 2001” 
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See the documentation by Stefan Frélich in the Frank- 
furter Allgemeine Zeitung, April 10, 2003. 
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part of an initiative in which Umberto Eco, Adolf Muschg, 
Richard Rorty, Fernando Savater, and Gianni Vattimo 
participated simultaneously in a number of European 
newspapers. 

See Derrida, Rogues: Two Essays on Reason (Stanford, 
CA: Stanford University Press, 2005). (Ed.). 

See Giovanna Borradori, Philosophy in a Time of Terror: 
Dialogues with Jiirgen Habermas and Jacques Derrida 
(Chicago: University of Chicago Press, 2003), which con- 
tains interviews and essays by Habermas and Derrida. (Ed.). 


Chapter 4 Core Europe as Counterpower? 
Follow-up Questions 


] 


2 


The interview was conducted by Albrecht von Lucke for 
the journal Blatter fiir deutsche und internationale Politik. 
The question is referring, respectively, to the essays 
reprinted in chs. 3 and 2 of this collection. (Ed.). 
Rorty’s article “Humiliation or Solidarity? The Hope 
for a Common European Foreign Policy” (Dissent 50/4 
(Fall 2003): 23-6) was his contribution to the initiative 
launched by Habermas and Derrida in the appeal docu- 
mented in ch. 3 above. (Ed.). 

See Jiirgen Habermas, Autonomy and Solidarity, ed. Peter 
Dews (London: Verso, 1992), p. 241. 

Le. ch. 3 above. (Ed.). 


Chapter 5 The State of German-Polish 
Relations 


] 


The interview was conducted in December 2003 follow- 
ing the failed “constitutional summit” in Brussels by the 
Berlin correspondent of the Warsaw review “Gazeta,” 
Anna Rupinowicz-Griindler. 
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